
Board of Education Regular Meeting

Monday, January 14, 2019 6:00 PM

Elm Creek Public Schools Media Center /Board of Education meeting room
230 Calkins Avenue
Elm Creek, NE 68836-0490

 

1. Call to Order
2. Flag Salute
3. Open Meetings Act
4. Roll Call
5. Review of Agenda
6. Citizen's Comments
7. Consent Agenda

7.1. Approval of Minutes of Previous Meeting(s)
7.2. Payment of Invoices
7.3. Financial Reports
7.4. Personnel Actions

7.4.1. Recommendation to Hire Cindy Stone Full time Paraprofessional
7.4.2. Recommendation to Hire Craig Calixte Paraprofessional Substitute

8. New Business
8.1. Approve lawn care bid from Graczyk Lawn and Landscape
8.2. Approve Lease agreement with Eakes Office Solutions
8.3. Approve Flexible Benefit Plan for Elm Creek offered by PAYFLEX

9. Reports
9.1. Principal's Report
9.2. Superintendent Report

10. Next Regular Meeting - February 11, 2019 at 6:00 pm
11. Adjournment



December 10, 2018 at 8:00 AM - Board of Education Regular Meeting  

1. Call to Order  

2. Flag Salute  

3. Open Meetings Act  

4. Roll Call  

5. Review of Agenda  
Recommended Motion(s):  Motion to approve the agenda as presented Passed with a motion 
by Board Member #1 and a second by Board Member #2.  
Action(s):  

Motion Passed:  
Motion to approve the agenda as presented Passed with a motion by Suzanne Brodine and a 

second by Morgan Meier.  

• Marvion Reichert: Absent  
• Suzanne Brodine: Yea  
• Morgan Fouts: Yea  
• Jeff Meads: Yea  
• Morgan Meier: Yea  
• JC Ourada: Yea  

No Action(s) have been added to this Agenda Item.  

6. Citizen's Comments  

7. Consent Agenda  
Recommended Motion(s):  Motion to approve the Consent Agenda as presented Passed with a 
motion by Board Member #1 and a second by Board Member #2.  
Action(s):  

Motion Passed:  
Motion to approve the Consent Agenda as presented Passed with a motion by JC Ourada and 

a second by Morgan Fouts.  

• Marvion Reichert: Absent  
• Suzanne Brodine: Yea  
• Morgan Fouts: Yea  
• Jeff Meads: Yea  
• Morgan Meier: Yea  
• JC Ourada: Yea  

No Action(s) have been added to this Agenda Item.  

7.1. Approval of Minutes of Previous Meeting(s)  
Attachments:  

•  Elm Creek Public Schools - Meeting Quick View - Board of Education Regular 
Meeting (5)  



12/7/2018 at 7:20 PM  

7.2. Payment of Invoices  
Attachments:  

•  General Check Register 12-10-18  

12/7/2018 at 7:23 PM  

7.2.1. Payment of BOK Bond Fund claim to BOK Financial in the Amount of $568,548.75  
Attachments:  

•  Elm Creek PS 2012 Debt Service Schedule (5)  

12/7/2018 at 7:26 PM  

7.3. Financial Reports  
Attachments:  

•  11-30-18 Act Cash Balance  

12/7/2018 at 7:22 PM  

•  Treasurers Report for 12-10-18  

12/7/2018 at 7:22 PM  

7.4. Personnel Actions  

7.4.1. Resignation of Kate Quiring  
Attachments:  

•  Kate Quiring Letter of Resignation  

12/7/2018 at 7:32 PM  

8. Old Business  

9. New Business  

9.1. Approve Transfer from Depreciation Fund to the General Fund  
Action(s):  

Motion Passed:  
Motion to Approve Transfer from Depreciation Fund to the General Fund Passed with a 

motion by Jeff Meads and a second by Morgan Fouts.  

• Marvion Reichert: Absent  
• Suzanne Brodine: Yea  
• Morgan Fouts: Yea  
• Jeff Meads: Yea  
• Morgan Meier: Yea  



• JC Ourada: Yea  

No Action(s) have been added to this Agenda Item.  
Attachments:  

•  Transfer of Depreciation Funds  

12/7/2018 at 7:42 PM  

9.2. Approve 2019-2020 Teacher's Master Agreement  
Action(s):  

Motion Passed:  
Motion to Approve 2019-2020 Teacher's Master Agreement Passed with a motion by Morgan 

Fouts and a second by Suzanne Brodine.  

• Marvion Reichert: Absent  
• Suzanne Brodine: Yea  
• Morgan Fouts: Yea  
• Jeff Meads: Yea  
• Morgan Meier: Yea  
• JC Ourada: Yea  

No Action(s) have been added to this Agenda Item.  
Attachments:  

•  Teachers-MASTER AGREEMENT 19-20  

12/7/2018 at 7:43 PM  

10. Reports  

10.1. Transportation Committee Report  
Attachments:  

•  Transportation Committee Meeting  

12/7/2018 at 7:51 PM  

10.2. Buildings and Ground Committee Report  
Attachments:  

•  Buildings and Grounds Meeting  

12/7/2018 at 7:52 PM  

10.3. Curriculum and Finance Meeting  

10.4. Principal's Report  

10.5. Superintendent Report  

11. Superintendent Evaluation  



12. Next Regular Meeting . -- January 14, 2018 (7:00 pm)  
Action(s):  

Motion Passed:  
Motion to adjourn Passed with a motion by Morgan Meier and a second by JC Ourada. 

• Marvion Reichert: Absent  
• Suzanne Brodine: Yea  
• Morgan Fouts: Yea  
• Jeff Meads: Yea  
• Morgan Meier: Yea  
• JC Ourada: Yea  

No Action(s) have been added to this Agenda Item.  

13. Adjournment  
Recommended Motion(s):  Motion to adjourn meeting Passed with a motion by Board 
Member #1 and a second by Board Member #2.   
 



January 2, 2019 at 10:00 AM - Board Retreat  

1. Call to Order  

2. Flag Salute  

3. Open Meetings Act  

4. Roll Call  

5. Review of Agenda  

Recommended Motion(s):  Motion to approve the agenda as presented Passed with a motion 

by Board Member #1 and a second by Board Member #2.  

6. Reports  

Attachments:  

•  01.02.19 School Board Retreat  

1/1/2019 at 11:07 AM  

7. Next Regular Meeting  

8. Adjournment  

Recommended Motion(s):  Motion to adjourn meeting Passed with a motion by Board 

Member #1 and a second by Board Member #2.  

Action(s):  

Motion Passed:  

Motion to adjourn meeting at 1:56 pm Passed with a motion by JC Ourada and a second by 

Morgan Fouts.  

• Morgan Meier: Absent  

• Suzanne Brodine: Yea  

• Morgan Fouts: Yea  

• Jeff Meads: Yea  

• JC Ourada: Yea  

• Marvion Reichert: Yea  

No Action(s) have been added to this Agenda Item.   
 

















Current Cash Balance
Sorted by Site ID, Group ID, Activity ID.

From 09/01/2017 to 12/31/2018.Site ID Site Name
Group ID Group Name

Activity ID Activity Name Beginning Cash Receipts Disbursements Adjustments Cash Balance

ECHS Elm Creek High School

A Athletics

3030 Uniforms 0.00 15,000.00 2,163.84 -8,533.32 4,302.84

3031 Basketball 0.00 30,320.71 32,964.01 128.00 -2,515.30

3033 Cheer 941.52 11,992.64 13,628.57 -706.77 -1,401.18

3034 Cross Country -100.00 1,377.76 835.44 -232.00 210.32

3035 Football -11,916.05 42,987.49 33,853.67 -54.00 -2,836.23

3038 Golf 0.00 3,969.60 2,330.15 -1,699.60 -60.15

3041 Track -11,880.04 19,980.76 12,825.69 4,380.36 -344.61

3042 Volleyball -23,296.93 47,452.25 30,110.22 4,152.96 -1,801.94

3044 Wrestling -18,664.57 35,234.00 17,947.89 -1,749.00 -3,127.46

A Totals: -64,916.07 208,315.21 146,659.48 -4,313.37 -7,573.71

B Activities

1739 Speech 0.00 1,191.75 804.39 0.00 387.36

1748 School Play 383.80 413.00 458.29 0.00 338.51

1749 One Act Play -213.22 5,161.10 4,204.22 -931.47 -187.81

2038 Drama -272.99 280.38 7.39 0.00 0.00

2084 Fine Arts 0.00 0.00 0.00 0.00 0.00

B Totals: -102.41 7,046.23 5,474.29 -931.47 538.06

C Clubs & Organizations

1740 ESports 0.00 4,751.21 1,485.70 -1,711.67 1,553.84

1742 Mock Trial 0.00 469.75 0.00 -327.90 141.85

1743 Band Club 0.00 2,761.19 551.17 -1,329.29 880.73

1744 Choir Club 0.00 0.00 0.00 0.00 0.00

3001 Stu Council 1,594.88 3,459.00 3,522.15 -915.81 615.92

3002 FFA 388.55 36,779.99 31,450.27 640.47 6,358.74

3003 FCCLA 534.60 11,734.76 3,425.82 -1,082.70 7,760.84

3005 NHS 1,947.27 6,013.57 6,329.71 -47.31 1,583.82

3032 Boys Basketball Club 680.23 6,008.55 7,665.16 -420.10 -1,396.48

3036 Football Club 3,044.42 1,561.45 3,152.42 130.02 1,583.47

3037 Girls Basketball Club 1,182.71 2,877.52 4,729.04 -871.59 -1,540.40

3043 Volleyball Club 2,781.56 2,200.50 2,828.99 -544.30 1,608.77

3045 Wrestling Club -1,756.17 11,244.75 7,719.39 1,065.95 2,835.14

3046 Cross Country Club 480.70 166.00 317.00 -252.65 77.05

3047 Golf Club 789.11 1,353.75 0.00 -679.00 1,463.86

3048 Track Club 3,250.94 2,436.15 453.25 -1,205.48 4,028.36

3049 Quiz Bowl 0.00 315.15 142.00 650.12 823.27

C Totals: 14,918.80 94,133.29 73,772.07 -6,901.24 28,378.78
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Current Cash Balance
Sorted by Site ID, Group ID, Activity ID.

From 09/01/2017 to 12/31/2018.Site ID Site Name
Group ID Group Name

Activity ID Activity Name Beginning Cash Receipts Disbursements Adjustments Cash Balance

D Special Funds

1766 ACC RDR 3,286.51 2,140.78 2,689.83 29.82 2,767.28

1767 Elem Playground 0.00 0.00 0.00 0.00 0.00

1768 Stampede Stand 0.00 91.00 1,606.06 0.00 -1,515.06

2049 SRS Gifts -444.75 390.00 483.50 0.00 -538.25

2082 Board Scholarship 252.54 0.00 0.00 0.00 252.54

2086 Presidential Freedom Schol 0.00 0.00 0.00 583.64 583.64

2087 Attend/Val Sch 1,189.29 2,501.65 300.00 -290.45 3,100.49

2088 FKC Scholarships 0.00 850.00 300.00 0.00 550.00

D Totals: 4,283.59 5,973.43 5,379.39 323.01 5,200.64

E Classes

2017 Class of 2017 0.00 0.00 0.00 0.00 0.00

2018 Class of 2018 173.10 4,207.61 3,100.27 -1,617.25 -336.81

2019 Class of 2019 4,360.55 1,323.68 4,928.94 -157.02 598.27

2020 Class of 2020 3,500.62 3,973.10 800.21 -3,081.88 3,591.63

2021 Class of 2021 5,316.44 2,953.52 521.97 -2,109.58 5,638.41

2022 Class of 2022 2,913.30 1,657.20 0.00 -56.48 4,514.02

2023 Class of 2023 0.00 1,623.50 0.00 1,078.52 2,702.02

2024 Class of 2024 0.00 5,141.30 0.00 -5,538.26 -396.96

E Totals: 16,264.01 20,879.91 9,351.39 -11,481.95 16,310.58

F School

1745 Band -360.00 13,211.21 12,292.08 9,561.00 10,120.13

1746 Choir 0.00 150.00 241.19 0.00 -91.19

2044 Circle of Friends 855.12 2,000.00 2,943.34 747.93 659.71

3000 Annual/Yearbook -9,136.14 5,058.00 6,433.22 -183.63 -10,694.99

3006 Pop - Chesterman 0.00 1,793.91 12,643.20 11,377.44 528.15

3040 Concessions -355.00 31,515.53 47,909.10 12,784.97 -3,963.60

F Totals: -8,996.02 53,728.65 82,462.13 34,287.71 -3,441.79

G District

1741 PreSchool 38,194.75 50.00 38,244.75 0.00 0.00

1751 FOB 3,450.00 900.00 1,150.00 0.00 3,200.00

1752 IPads 23,203.98 8,305.80 661.00 190.25 31,039.03

2040 General District 32,026.43 16,814.45 37,768.89 -12,441.40 -1,369.41

2041 CCC-Dual Credit Course 0.00 0.00 2,145.00 2,172.35 27.35

2045 Insurance -7,491.06 98,904.27 101,534.72 0.00 -10,121.51

2046 Payflex Reimbursement Plan -2,300.00 2,300.00 0.00 0.00 0.00

2051 Miscellaneous Funds 22,709.87 4,591.45 3,337.12 -263.25 23,700.95

2085 Sign Adv 9,610.58 12,100.00 17,537.75 0.00 4,172.83

3029 GENERAL ACTIVITIES 0.00 29,671.25 7,691.08 -51.43 21,928.74

3039 Gym Rent 5,989.50 200.00 0.00 0.00 6,189.50

G Totals: 125,394.05 173,837.22 210,070.31 -10,393.48 78,767.48
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Current Cash Balance
Sorted by Site ID, Group ID, Activity ID.

From 09/01/2017 to 12/31/2018.Site ID Site Name
Group ID Group Name

Activity ID Activity Name Beginning Cash Receipts Disbursements Adjustments Cash Balance

H Miscellaneous

2037 Special Committee 0.00 522.91 252.49 0.00 270.42

2050 Courtesy Committee 20.90 290.00 157.85 -40.00 113.05

4000 Checking Acct Interest 0.00 0.00 0.00 0.00 0.00

H Totals: 20.90 812.91 410.34 -40.00 383.47

ECHS Totals: 86,866.85 564,726.85 533,579.40 549.21 118,563.51

Report Totals: 86,866.85 564,726.85 533,579.40 549.21 118,563.51
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GENERAL FUND - ACCT NO. 137766 (Reconciled 1-10-19)

47,011.47$

RECEIPTS

BUFFALO COUNTY 24,870.26$

DAWSON COUNTY -$

ESU #10 -$

PHELPS COUNTY 1,981.52$

Preschool Tuition 630.00$

Postal Service - Reimburse shipping 4.50$

REAP 54,054.00$

Shop Fees 61.00$

State - IDEA 4404 28,085.00$

State - IDEA 4410 47,162.00$

State - IDEA 4406 959.00$

State - Sped Reimbursement 17-18 34,478.00$

State Aid 9,586.00$

Transfer 355,000.00$

TOTAL RECEIPTS 556,871.28$

AVAILABLE BALANCE 603,882.75$

DISBURSEMENTS:

Bills Paid December 10, 2018 50,883.18$

Payroll 316,464.06$

TOTAL DISBURSEMENTS 367,347.24$

BOOK BALANCE December 31, 2018 236,535.51$

DEPRECIATION FUND - ACCT NO 14832 (reconciled 1-7-19)

BALANCE December 1, 2018 359,757.18$

EXPENSES-Transfer 355,000.00$

exPENSES-Comfortech 1,920.00$

INTEREST 183.10$

RECEIVED -$

3,020.28$

#6692 Bus Depreciation 11,838.56$

#6233 Track Maintenance - Issued 8/31/09 16,692.78$

#6013 Track Maintenance 56,631.60$

#6235 Unknown Capital Outlays - Issued 8/31/09 16,696.77$

#2232 Unemployment 11,018.60$

#6482 Track Maintenance - Issued 8/31/2011 10,358.90$

#6701 ECPS-(Issued 3-12-15) 24,787.88$

CERTIFICATE TOTALS 148,025.09$
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FOR January 14, 2019

BANK BALANCE December 1, 2018

BOOK BALANCE December 31, 2018
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BUILDING FUND(Reconciled 1-10-19)

Balance December 1, 2018 69,966.08$

INTEREST 26.75$

EXPENSES -$

BALANCE December 31, 2018 69,992.83$

BOND FUND (OPENED 11-12-09) (Reconciled 1-6-19)

Balance December 1, 2018 611,623.92$

RECEIPTS- BUFFALO 2,276.58$

RECEIPTS - DAWSON COUNTY -$

RECEIPTS - PHELPS COUNTY -$

DISBURSEMENTS (Principal & Interest Payment) (568,748.75)$

BALANCE December 31, 2018 45,151.75$

SAM/DUNS ACCOUNT (REAP-1173) BALANCE December 1, 2018 10,193.40$

(Reconciled) DISBURSEMENTS -$

BALANCE December 31, 2018 10,193.40$
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LUNCH FUND

14,409.34$

RECEIPTS

LUNCH SALES 6,938.97$

EFUND PAYMENTS 502.00$

Federal Reimbursement Breakfast (Nov & Dec) 3,838.80$

Federal Reimbursement Lunch (Nov & Dec) 12,073.79$

State Reimbursement -$

TRANSFERS FROM GENERAL ACCT -$

TOTAL RECEIPTS 23,353.56$

AVAILABLE BALANCE 37,762.90$

DISBURSEMENTS

Food/Groceries/Milk Etc. 8,449.26$

General Expenses 133.51$

Supplies 311.75$

December Payroll 9,067.41$

TOTAL DISBURSEMENTS 17,961.93$

BALANCE December 31, 2018 19,800.97$

Januar Bills

BERNARD FOODS 637.01$

CASHWA 2,999.37$

CENTRAL FIRE & SAFETY -$

FOSTERS 6.57$

HEARTLAND REFRIGERATION -$

HILAND (MILK) 1,003.04$

HUBERT COMPANY -$

NE FOOD DISTRIBUTION PROGRAM 1,627.08$

STU LUNCH MENU SUBSCRIPTION (1-YEAR) 499.00$

THOMPSON 253.03$

VILLAGE UNIFORM (TOWELS ETC) 39.36$

7,064.46$

Page 3 of 3

ELM CREEK SCHOOL BOARD TREASURER'S REPORTS

FOR January 14, 2019

BANK BALANCE December 1, 2018 (Reconciled 1-10-19)





































 

 

 
 
 

 
ELM CREEK PUBLIC SCHOOLS 

FLEXIBLE BENEFIT PLAN 

 
AND ALL SUPPORTING FORMS HAVE BEEN PRODUCED FOR 

 

PAYFLEX SYSTEMS USA, INC. 

 

 
 
 
 
 
 
 

Copyright 2018 FIS 
All Rights Reserved 



 

 

ELM CREEK PUBLIC SCHOOLS 

FLEXIBLE BENEFIT PLAN 



 

  

TABLE OF CONTENTS 

ARTICLE I 

DEFINITIONS 

ARTICLE II 

PARTICIPATION 

2.1 ELIGIBILITY ................................................................................................................................................................................. 3 

2.2 EFFECTIVE DATE OF PARTICIPATION ................................................................................................................................... 3 

2.3 APPLICATION TO PARTICIPATE .............................................................................................................................................. 3 

2.4 TERMINATION OF PARTICIPATION ........................................................................................................................................ 3 

2.5 TERMINATION OF EMPLOYMENT .......................................................................................................................................... 3 

2.6 DEATH ........................................................................................................................................................................................... 4 

ARTICLE III 

CONTRIBUTIONS TO THE PLAN 

3.1 SALARY REDIRECTION ............................................................................................................................................................. 4 

3.2 APPLICATION OF CONTRIBUTIONS ....................................................................................................................................... 4 

3.3 PERIODIC CONTRIBUTIONS ..................................................................................................................................................... 4 

ARTICLE IV 

BENEFITS 

4.1 BENEFIT OPTIONS ...................................................................................................................................................................... 4 

4.2 HEALTH FLEXIBLE SPENDING ACCOUNT BENEFIT ........................................................................................................... 5 

4.3 DEPENDENT CARE FLEXIBLE SPENDING ACCOUNT BENEFIT ........................................................................................ 5 

4.4 HEALTH INSURANCE BENEFIT ............................................................................................................................................... 5 

4.5 NONDISCRIMINATION REQUIREMENTS ............................................................................................................................... 5 

ARTICLE V 

PARTICIPANT ELECTIONS 

5.1 INITIAL ELECTIONS ................................................................................................................................................................... 5 

5.2 SUBSEQUENT ANNUAL ELECTIONS ...................................................................................................................................... 6 

5.3 FAILURE TO ELECT .................................................................................................................................................................... 6 

5.4 CHANGE IN STATUS................................................................................................................................................................... 6 

ARTICLE VI 

HEALTH FLEXIBLE SPENDING ACCOUNT 

6.1 ESTABLISHMENT OF PLAN ...................................................................................................................................................... 9 

6.2 DEFINITIONS ............................................................................................................................................................................... 9 

6.3 FORFEITURES .............................................................................................................................................................................. 10 

6.4 LIMITATION ON ALLOCATIONS ............................................................................................................................................. 10 

6.5 NONDISCRIMINATION REQUIREMENTS ............................................................................................................................... 10 

6.6 COORDINATION WITH CAFETERIA PLAN............................................................................................................................. 10 

6.7 HEALTH FLEXIBLE SPENDING ACCOUNT CLAIMS ............................................................................................................ 10 

6.8 DEBIT AND CREDIT CARDS...................................................................................................................................................... 11 



 

  

ARTICLE VII 

DEPENDENT CARE FLEXIBLE SPENDING ACCOUNT 

7.1 ESTABLISHMENT OF ACCOUNT ............................................................................................................................................. 12 

7.2 DEFINITIONS ............................................................................................................................................................................... 12 

7.3 DEPENDENT CARE FLEXIBLE SPENDING ACCOUNTS ....................................................................................................... 13 

7.4 INCREASES IN DEPENDENT CARE FLEXIBLE SPENDING ACCOUNTS ........................................................................... 13 

7.5 DECREASES IN DEPENDENT CARE FLEXIBLE SPENDING ACCOUNTS .......................................................................... 13 

7.6 ALLOWABLE DEPENDENT CARE REIMBURSEMENT ......................................................................................................... 13 

7.7 ANNUAL STATEMENT OF BENEFITS...................................................................................................................................... 13 

7.8 FORFEITURES .............................................................................................................................................................................. 13 

7.9 LIMITATION ON PAYMENTS .................................................................................................................................................... 13 

7.10 NONDISCRIMINATION REQUIREMENTS ............................................................................................................................... 14 

7.11 COORDINATION WITH CAFETERIA PLAN............................................................................................................................. 14 

7.12 DEPENDENT CARE FLEXIBLE SPENDING ACCOUNT CLAIMS ......................................................................................... 14 

ARTICLE VIII 

BENEFITS AND RIGHTS 

8.1 CLAIM FOR BENEFITS ............................................................................................................................................................... 15 

8.2 APPLICATION OF BENEFIT PLAN SURPLUS ......................................................................................................................... 16 

ARTICLE IX 

ADMINISTRATION 

9.1 PLAN ADMINISTRATION........................................................................................................................................................... 16 

9.2 EXAMINATION OF RECORDS ................................................................................................................................................... 17 

9.3 PAYMENT OF EXPENSES .......................................................................................................................................................... 17 

9.4 INSURANCE CONTROL CLAUSE ............................................................................................................................................. 17 

9.5 INDEMNIFICATION OF ADMINISTRATOR ............................................................................................................................. 17 

ARTICLE X 

AMENDMENT OR TERMINATION OF PLAN 

10.1 AMENDMENT .............................................................................................................................................................................. 17 

10.2 TERMINATION ............................................................................................................................................................................. 18 

ARTICLE XI 

MISCELLANEOUS 

11.1 PLAN INTERPRETATION ........................................................................................................................................................... 18 

11.2 GENDER AND NUMBER ............................................................................................................................................................. 18 

11.3 WRITTEN DOCUMENT ............................................................................................................................................................... 18 

11.4 EXCLUSIVE BENEFIT ................................................................................................................................................................. 18 

11.5 PARTICIPANT'S RIGHTS ............................................................................................................................................................ 18 

11.6 ACTION BY THE EMPLOYER .................................................................................................................................................... 18 

11.7 EMPLOYER'S PROTECTIVE CLAUSES .................................................................................................................................... 18 

11.8 NO GUARANTEE OF TAX CONSEQUENCES .......................................................................................................................... 19 

11.9 INDEMNIFICATION OF EMPLOYER BY PARTICIPANTS ..................................................................................................... 19 

11.10 FUNDING ...................................................................................................................................................................................... 19 

11.11 GOVERNING LAW ....................................................................................................................................................................... 19 



 

  

11.12 SEVERABILITY ............................................................................................................................................................................ 19 

11.13 CAPTIONS ..................................................................................................................................................................................... 19 

11.14 CONTINUATION OF COVERAGE (COBRA) ............................................................................................................................ 19 

11.15 FAMILY AND MEDICAL LEAVE ACT (FMLA) ....................................................................................................................... 19 

11.16 HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT (HIPAA) ................................................................ 20 

11.17 UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT (USERRA) .......................................... 20 

11.18 COMPLIANCE WITH HIPAA PRIVACY STANDARDS ........................................................................................................... 20 

11.19 COMPLIANCE WITH HIPAA ELECTRONIC SECURITY STANDARDS................................................................................ 21 

11.20 MENTAL HEALTH PARITY AND ADDICTION EQUITY ACT ............................................................................................... 21 

11.21 GENETIC INFORMATION NONDISCRIMINATION ACT (GINA) .......................................................................................... 21 

11.22 WOMEN'S HEALTH AND CANCER RIGHTS ACT .................................................................................................................. 22 

11.23 NEWBORNS' AND MOTHERS' HEALTH PROTECTION ACT ................................................................................................ 22 



 

1 

ELM CREEK PUBLIC SCHOOLS 

FLEXIBLE BENEFIT PLAN 

 
INTRODUCTION 

 
The Employer has amended this Plan effective September 1, 2018, to recognize the contribution made to the Employer 

by its Employees. Its purpose is to reward them by providing benefits for those Employees who shall qualify hereunder and their 
Dependents and beneficiaries. The concept of this Plan is to allow Employees to choose among different types of benefits based 
on their own particular goals, desires and needs. This Plan is a restatement of a Plan which was originally effective on September 
1, 2014. The Plan shall be known as Elm Creek Public Schools Flexible Benefit Plan (the "Plan"). 
 

The intention of the Employer is that the Plan qualify as a "Cafeteria Plan" within the meaning of Section 125 of the 
Internal Revenue Code of 1986, as amended, and that the benefits which an Employee elects to receive under the Plan be 
excludable from the Employee's income under Section 125(a) and other applicable sections of the Internal Revenue Code of 
1986, as amended. 
 

ARTICLE I 

DEFINITIONS 

 
1.1 "Administrator" means the Employer unless another person or entity has been designated by the Employer 

pursuant to Section 9.1 to administer the Plan on behalf of the Employer. If the Employer is the Administrator, the Employer may 
appoint any person, including, but not limited to, the Employees of the Employer, to perform the duties of the Administrator. Any 
person so appointed shall signify acceptance by filing written acceptance with the Employer. Upon the resignation or removal of 
any individual performing the duties of the Administrator, the Employer may designate a successor. 
 

1.2 "Affiliated Employer" means the Employer and any corporation which is a member of a controlled group of 
corporations (as defined in Code Section 414(b)) which includes the Employer; any trade or business (whether or not 
incorporated) which is under common control (as defined in Code Section 414(c)) with the Employer; any organization (whether 
or not incorporated) which is a member of an affiliated service group (as defined in Code Section 414(m)) which includes the 
Employer; and any other entity required to be aggregated with the Employer pursuant to Treasury regulations under Code Section 
414(o).  
 

1.3 "Benefit" or "Benefit Options" means any of the optional benefit choices available to a Participant as 
outlined in Section 4.1. 
 

1.4 "Cafeteria Plan Benefit Dollars" means the amount available to Participants to purchase Benefit Options as 
provided under Section 4.1. Each dollar contributed to this Plan shall be converted into one Cafeteria Plan Benefit Dollar. 
 

1.5 "Code" means the Internal Revenue Code of 1986, as amended or replaced from time to time. 
 

1.6 "Compensation" means the amounts received by the Participant from the Employer during a Plan Year. 
 

1.7 "Dependent" means any individual who qualifies as a dependent under an Insurance Contract for purposes 
of coverage under that Contract only or under Code Section 152 (as modified by Code Section 105(b)). 
 

 "Dependent" shall include any Child of a Participant who is covered under an Insurance Contract, as 
defined in the Contract, or under the Health Flexible Spending Account or as allowed by reason of the Affordable Care Act. 
 

For purposes of the Health Flexible Spending Account, a Participant's "Child" includes his/her natural child, 
stepchild, foster child, adopted child, or a child placed with the Participant for adoption. A Participant's Child will be an eligible 
Dependent until reaching the limiting age of 26, without regard to student status, marital status, financial dependency or 
residency status with the Employee or any other person. When the child reaches the applicable limiting age, coverage will end at 
the end of the calendar year. 

 
The phrase "placed for adoption" refers to a child whom the Participant intends to adopt, whether or not the adoption has become 
final, who has not attained the age of 18 as of the date of such placement for adoption. The term "placed" means the assumption 
and retention by such Employee of a legal obligation for total or partial support of the child in anticipation of adoption of the 
child. The child must be available for adoption and the legal process must have commenced. 
 

1.8 "Effective Date" means September 1, 2014. 
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1.9 "Election Period" means the period immediately preceding the beginning of each Plan Year established by 
the Administrator, such period to be applied on a uniform and nondiscriminatory basis for all Employees and Participants. 
However, an Employee's initial Election Period shall be determined pursuant to Section 5.1. 
 

1.10 "Eligible Employee" means any Employee who has satisfied the provisions of Section 2.1. 
 

An individual shall not be an "Eligible Employee" if such individual is not reported on the payroll records of 
the Employer as a common law employee. In particular, it is expressly intended that individuals not treated as common law 
employees by the Employer on its payroll records are not "Eligible Employees" and are excluded from Plan participation even if 
a court or administrative agency determines that such individuals are common law employees and not independent contractors. 
 

1.11 "Employee" means any person who is employed by the Employer. The term Employee shall include leased 
employees within the meaning of Code Section 414(n)(2). 
 

1.12 "Employer" means Elm Creek Public Schools and any successor which shall maintain this Plan; and any 
predecessor which has maintained this Plan. In addition, where appropriate, the term Employer shall include any Participating, 
Affiliated or Adopting Employer. 
 

1.13 "Grace Period" means, with respect to any Plan Year, the time period ending on the fifteenth day of the third 
calendar month after the end of such Plan Year, during which Medical Expenses and Employment-Related Dependent Care 
Expenses incurred by a Participant will be deemed to have been incurred during such Plan Year. 
 

1.14 "Insurance Contract" means any contract issued by an Insurer underwriting a Benefit. 
 

1.15 "Insurance Premium Payment Plan" means the plan of benefits contained in Section 4.1 of this Plan, 
which provides for the payment of Premium Expenses. 
 

1.16 "Insurer" means any insurance company that underwrites a Benefit under this Plan. 
 

1.17 "Key Employee" means an Employee described in Code Section 416(i)(1) and the Treasury regulations 
thereunder. 
 

1.18 "Participant" means any Eligible Employee who elects to become a Participant pursuant to Section 2.3 and 
has not for any reason become ineligible to participate further in the Plan. 
 

1.19 "Plan" means this instrument, including all amendments thereto. 
 

1.20 "Plan Year" means the 12-month period beginning September 1 and ending August 31. The Plan Year shall 
be the coverage period for the Benefits provided for under this Plan. In the event a Participant commences participation during a 
Plan Year, then the initial coverage period shall be that portion of the Plan Year commencing on such Participant's date of entry 
and ending on the last day of such Plan Year. 
 

1.21 "Premium Expenses" or "Premiums" mean the Participant's cost for the Benefits described in Section 4.1. 
 

1.22 "Premium Expense Reimbursement Account" means the account established for a Participant pursuant to 
this Plan to which part of his Cafeteria Plan Benefit Dollars may be allocated and from which Premiums of the Participant shall 
be paid or reimbursed. If more than one type of insured Benefit is elected, sub-accounts shall be established for each type of 
insured Benefit. 
 

1.23 "Salary Redirection" means the contributions made by the Employer on behalf of Participants pursuant to 
Section 3.1. These contributions shall be converted to Cafeteria Plan Benefit Dollars and allocated to the funds or accounts 
established under the Plan pursuant to the Participants' elections made under Article V. 
 

1.24 "Salary Redirection Agreement" means an agreement between the Participant and the Employer under 
which the Participant agrees to reduce his Compensation or to forego all or part of the increases in such Compensation and to 
have such amounts contributed by the Employer to the Plan on the Participant's behalf. The Salary Redirection Agreement shall 
apply only to Compensation that has not been actually or constructively received by the Participant as of the date of the 
agreement (after taking this Plan and Code Section 125 into account) and, subsequently does not become currently available to 
the Participant. 
 

1.25 "Spouse" means spouse as determined under Federal law. 
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ARTICLE II 

PARTICIPATION 

 
2.1 ELIGIBILITY 

 
Any Eligible Employee shall be eligible to participate hereunder as of his date of employment (or the Effective Date of 

the Plan, if later). However, any Eligible Employee who was a Participant in the Plan on the effective date of this amendment 
shall continue to be eligible to participate in the Plan. 
 
2.2 EFFECTIVE DATE OF PARTICIPATION 

 
An Eligible Employee shall become a Participant effective as of the first day of the month coinciding with or next 

following the date on which he met the eligibility requirements of Section 2.1. 
 
2.3 APPLICATION TO PARTICIPATE 

 
An Employee who is eligible to participate in this Plan shall, during the applicable Election Period, complete an 

application to participate in a manner set forth by the Administrator. The election shall be irrevocable until the end of the 
applicable Plan Year unless the Participant is entitled to change his Benefit elections pursuant to Section 5.4 hereof. 
 

An Eligible Employee shall also be required to complete a Salary Redirection Agreement during the Election Period for 
the Plan Year during which he wishes to participate in this Plan. Any such Salary Redirection Agreement shall be effective for 
the first pay period beginning on or after the Employee's effective date of participation pursuant to Section 2.2. 
 

Notwithstanding the foregoing, an Employee who is eligible to participate in this Plan and who is covered by the 
Employer's insured Benefits under this Plan shall automatically become a Participant to the extent of the Premiums for such 
insurance unless the Employee elects, during the Election Period, not to participate in the Plan. 
 
2.4 TERMINATION OF PARTICIPATION 

 
A Participant shall no longer participate in this Plan upon the occurrence of any of the following events:  

 
(a) Termination of employment. The Participant's termination of employment, subject to the 

provisions of Section 2.5; 
 

(b) Death. The Participant's death, subject to the provisions of Section 2.6; or 
 

(c) Termination of the plan. The termination of this Plan, subject to the provisions of Section 10.2.  
 
2.5 TERMINATION OF EMPLOYMENT 

 
If a Participant's employment with the Employer is terminated for any reason other than death, his participation in the 

Benefit Options provided under Section 4.1 shall be governed in accordance with the following:  
 

(a) Insurance Benefit. With regard to Benefits which are insured, the Participant's participation in the 
Plan shall cease, subject to the Participant's right to continue coverage under any Insurance Contract for which 
premiums have already been paid. 

 
(b) Dependent Care FSA. With regard to the Dependent Care Flexible Spending Account, the 

Participant's participation in the Plan shall cease and no further Salary Redirection contributions shall be made. 
However, such Participant may submit claims for employment related Dependent Care Expense reimbursements for 
claims incurred through the remainder of the Plan Year in which such termination occurs and submitted within 90 days 
after the end of the Plan Year, based on the level of the Participant's Dependent Care Flexible Spending Account as of 
the date of termination. 

 
(c) COBRA applicability. With regard to the Health Flexible Spending Account, the Participant may 

submit claims for expenses that were incurred during the portion of the Plan Year before the end of the period for 
which payments to the Health Flexible Spending Account have already been made. Thereafter, the health benefits 
under this Plan including the Health Flexible Spending Account shall be applied and administered consistent with such 
further rights a Participant and his Dependents may be entitled to pursuant to Code Section 4980B and Section 11.14 of 
the Plan. 
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2.6 DEATH 

 
If a Participant dies, his participation in the Plan shall cease. However, such Participant's spouse or Dependents may 

submit claims for expenses or benefits for the remainder of the Plan Year or until the Cafeteria Plan Benefit Dollars allocated to 
each specific benefit are exhausted. In no event may reimbursements be paid to someone who is not a spouse or Dependent. If the 
Plan is subject to the provisions of Code Section 4980B, then those provisions and related regulations shall apply for purposes of 
the Health Flexible Spending Account. 
 

ARTICLE III 

CONTRIBUTIONS TO THE PLAN 

 
3.1 SALARY REDIRECTION 

 
Benefits under the Plan shall be financed by Salary Redirections sufficient to support Benefits that a Participant has 

elected hereunder and to pay the Participant's Premium Expenses. The salary administration program of the Employer shall be 
revised to allow each Participant to agree to reduce his pay during a Plan Year by an amount determined necessary to purchase 
the elected Benefit Options. The amount of such Salary Redirection shall be specified in the Salary Redirection Agreement and 
shall be applicable for a Plan Year. Notwithstanding the above, for new Participants, the Salary Redirection Agreement shall only 
be applicable from the first day of the pay period following the Employee's entry date up to and including the last day of the Plan 
Year. These contributions shall be converted to Cafeteria Plan Benefit Dollars and allocated to the funds or accounts established 
under the Plan pursuant to the Participants' elections made under Article IV. 
 

Any Salary Redirection shall be determined prior to the beginning of a Plan Year (subject to initial elections pursuant 
to Section 5.1) and prior to the end of the Election Period and shall be irrevocable for such Plan Year. However, a Participant 
may revoke a Benefit election or a Salary Redirection Agreement after the Plan Year has commenced and make a new election 
with respect to the remainder of the Plan Year, if both the revocation and the new election are on account of and consistent with a 
change in status and such other permitted events as determined under Article V of the Plan and consistent with the rules and 
regulations of the Department of the Treasury. Salary Redirection amounts shall be contributed on a pro rata basis for each pay 
period during the Plan Year. All individual Salary Redirection Agreements are deemed to be part of this Plan and incorporated by 
reference hereunder. 
 
3.2 APPLICATION OF CONTRIBUTIONS 

 
As soon as reasonably practical after each payroll period, the Employer shall apply the Salary Redirection to provide 

the Benefits elected by the affected Participants. Any contribution made or withheld for the Health Flexible Spending Account or 
Dependent Care Flexible Spending Account shall be credited to such fund or account. Amounts designated for the Participant's 
Premium Expense Reimbursement Account shall likewise be credited to such account for the purpose of paying Premium 
Expenses. 
 
3.3 PERIODIC CONTRIBUTIONS 

 
Notwithstanding the requirement provided above and in other Articles of this Plan that Salary Redirections be 

contributed to the Plan by the Employer on behalf of an Employee on a level and pro rata basis for each payroll period, the 
Employer and Administrator may implement a procedure in which Salary Redirections are contributed throughout the Plan Year 
on a periodic basis that is not pro rata for each payroll period. However, with regard to the Health Flexible Spending Account, the 
payment schedule for the required contributions may not be based on the rate or amount of reimbursements during the Plan Year. 
 

ARTICLE IV 

BENEFITS 

 
4.1 BENEFIT OPTIONS 

 
Each Participant may elect any one or more of the following optional Benefits:  

 
(1) Health Flexible Spending Account 

 
(2) Dependent Care Flexible Spending Account 
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In addition, each Participant shall have a sufficient portion of his Salary Redirections applied to the following Benefits 
unless the Participant elects not to receive such Benefits: 
 

(3) Health Insurance Benefit 
 
4.2 HEALTH FLEXIBLE SPENDING ACCOUNT BENEFIT 

 
Each Participant may elect to participate in the Health Flexible Spending Account option, in which case Article VI 

shall apply. 
 
4.3 DEPENDENT CARE FLEXIBLE SPENDING ACCOUNT BENEFIT 

 
Each Participant may elect to participate in the Dependent Care Flexible Spending Account option, in which case 

Article VII shall apply. 
 
4.4 HEALTH INSURANCE BENEFIT 
 

(a) Coverage for Participant and Dependents. Each Participant may elect to be covered under a 
health Insurance Contract for the Participant, his or her Spouse, and his or her Dependents. 

 
(b) Employer selects contracts. The Employer may select suitable health Insurance Contracts for use 

in providing this health insurance benefit, which policies will provide uniform benefits for all Participants electing this 
Benefit. 

 
(c) Contract incorporated by reference. The rights and conditions with respect to the benefits 

payable from such health Insurance Contract shall be determined therefrom, and such Insurance Contract shall be 
incorporated herein by reference. 

 
4.5 NONDISCRIMINATION REQUIREMENTS 

 
(a) Intent to be nondiscriminatory. It is the intent of this Plan to provide benefits to a classification 

of employees which the Secretary of the Treasury finds not to be discriminatory in favor of the group in whose favor 
discrimination may not occur under Code Section 125. 

 
(b) 25% concentration test. It is the intent of this Plan not to provide qualified benefits as defined 

under Code Section 125 to Key Employees in amounts that exceed 25% of the aggregate of such Benefits provided for 
all Eligible Employees under the Plan. For purposes of the preceding sentence, qualified benefits shall not include 
benefits which (without regard to this paragraph) are includible in gross income. 

 
(c) Adjustment to avoid test failure. If the Administrator deems it necessary to avoid discrimination 

or possible taxation to Key Employees or a group of employees in whose favor discrimination may not occur in 
violation of Code Section 125, it may, but shall not be required to, reduce contributions or non-taxable Benefits in order 
to assure compliance with the Code and regulations. Any act taken by the Administrator shall be carried out in a 
uniform and nondiscriminatory manner. With respect to any affected Participant who has had Benefits reduced 
pursuant to this Section, the reduction shall be made proportionately among Health Flexible Spending Account Benefits 
and Dependent Care Flexible Spending Account Benefits, and once all these Benefits are expended, proportionately 
among insured Benefits. Contributions which are not utilized to provide Benefits to any Participant by virtue of any 
administrative act under this paragraph shall be forfeited and deposited into the benefit plan surplus. 

 

ARTICLE V 

PARTICIPANT ELECTIONS 

 
5.1 INITIAL ELECTIONS 

 
An Employee who meets the eligibility requirements of Section 2.1 on the first day of, or during, a Plan Year may elect 

to participate in this Plan for all or the remainder of such Plan Year, provided he elects to do so on or before his effective date of 
participation pursuant to Section 2.2. 
 

Notwithstanding the foregoing, an Employee who is eligible to participate in this Plan and who is covered by the 
Employer's insured benefits under this Plan shall automatically become a Participant to the extent of the Premiums for such 
insurance unless the Employee elects, during the Election Period, not to participate in the Plan. 
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5.2 SUBSEQUENT ANNUAL ELECTIONS 

 
During the Election Period prior to each subsequent Plan Year, each Participant shall be given the opportunity to elect, 

on an election of benefits form to be provided by the Administrator, which spending account Benefit options he wishes to select. 
Any such election shall be effective for any Benefit expenses incurred during the Plan Year which follows the end of the Election 
Period. With regard to subsequent annual elections, the following options shall apply:  
 

(a) A Participant or Employee who failed to initially elect to participate may elect different or new 
Benefits under the Plan during the Election Period; 

 
(b) A Participant may terminate his participation in the Plan by notifying the Administrator in writing 

during the Election Period that he does not want to participate in the Plan for the next Plan Year; 
 

(c) An Employee who elects not to participate for the Plan Year following the Election Period will 
have to wait until the next Election Period before again electing to participate in the Plan, except as provided for in 
Section 5.4. 

 
5.3 FAILURE TO ELECT 

 
With regard to Benefits available under the Plan for which no Premium Expenses apply, any Participant who fails to 

complete a new benefit election form pursuant to Section 5.2 by the end of the applicable Election Period shall be deemed to 
have elected not to participate in the Plan for the upcoming Plan Year. No further Salary Redirections shall therefore be 
authorized or made for the subsequent Plan Year for such Benefits. 
 

With regard to Benefits available under the Plan for which Premium Expenses apply, any Participant who fails to 
complete a new benefit election form pursuant to Section 5.2 by the end of the applicable Election Period shall be deemed to 
have made the same Benefit elections as are then in effect for the current Plan Year. The Participant shall also be deemed to have 
elected Salary Redirection in an amount necessary to purchase such Benefit options. 
 
5.4 CHANGE IN STATUS 

 
(a) Change in status defined. Any Participant may change a Benefit election after the Plan Year (to 

which such election relates) has commenced and make new elections with respect to the remainder of such Plan Year if, 
under the facts and circumstances, the changes are necessitated by and are consistent with a change in status which is 
acceptable under rules and regulations adopted by the Department of the Treasury, the provisions of which are 
incorporated by reference. Notwithstanding anything herein to the contrary, if the rules and regulations conflict, then such 
rules and regulations shall control. 

 
In general, a change in election is not consistent if the change in status is the Participant's divorce, annulment or 

legal separation from a Spouse, the death of a Spouse or Dependent, or a Dependent ceasing to satisfy the eligibility 
requirements for coverage, and the Participant's election under the Plan is to cancel accident or health insurance coverage 
for any individual other than the one involved in such event. In addition, if the Participant, Spouse or Dependent gains or 
loses eligibility for coverage, then a Participant's election under the Plan to cease or decrease coverage for that individual 
under the Plan corresponds with that change in status only if coverage for that individual becomes applicable or is 
increased under the family member plan. 

 
Regardless of the consistency requirement, if the individual, the individual's Spouse, or Dependent becomes 

eligible for continuation coverage under the Employer's group health plan as provided in Code Section 4980B or any 
similar state law, then the individual may elect to increase payments under this Plan in order to pay for the continuation 
coverage. However, this does not apply for COBRA eligibility due to divorce, annulment or legal separation. 

 
Any new election shall be effective at such time as the Administrator shall prescribe, but not earlier than the first 

pay period beginning after the election form is completed and returned to the Administrator. For the purposes of this 
subsection, a change in status shall only include the following events or other events permitted by Treasury regulations:  

 
(1) Legal Marital Status: events that change a Participant's legal marital status, including marriage, 
divorce, death of a Spouse, legal separation or annulment; 

 
(2) Number of Dependents: Events that change a Participant's number of Dependents, including birth, 
adoption, placement for adoption, or death of a Dependent; 
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(3) Employment Status: Any of the following events that change the employment status of the Participant, 
Spouse, or Dependent: termination or commencement of employment, a strike or lockout, commencement or 
return from an unpaid leave of absence, or a change in worksite. In addition, if the eligibility conditions of this 
Plan or other employee benefit plan of the Employer of the Participant, Spouse, or Dependent depend on the 
employment status of that individual and there is a change in that individual's employment status with the 
consequence that the individual becomes (or ceases to be) eligible under the plan, then that change constitutes a 
change in employment under this subsection; 

 
(4) Dependent satisfies or ceases to satisfy the eligibility requirements: An event that causes the 
Participant's Dependent to satisfy or cease to satisfy the requirements for coverage due to attainment of age, 
student status, or any similar circumstance; and 

 
(5) Residency: A change in the place of residence of the Participant, Spouse or Dependent, that would 
lead to a change in status (such as a loss of HMO coverage). 

 
For the Dependent Care Flexible Spending Account, a Dependent becoming or ceasing to be a "Qualifying 

Dependent" as defined under Code Section 21(b) shall also qualify as a change in status. 
 

Notwithstanding anything in this Section to the contrary, the gain of eligibility or change in eligibility of a child, 
as allowed under Code Sections 105(b) and 106, and guidance thereunder, shall qualify as a change in status. 

 
(b) Special enrollment rights. Notwithstanding subsection (a), the Participants may change an 

election for group health coverage during a Plan Year and make a new election that corresponds with the special 
enrollment rights provided in Code Section 9801(f), including those authorized under the provisions of the Children's 
Health Insurance Program Reauthorization Act of 2009 (SCHIP); provided that such Participant meets the sixty (60) 
day notice requirement imposed by Code Section 9801(f) (or such longer period as may be permitted by the Plan and 
communicated to Participants). Such change shall take place on a prospective basis, unless otherwise required by Code 
Section 9801(f) to be retroactive. 

 
(c) Qualified Medical Support Order. Notwithstanding subsection (a), in the event of a judgment, 

decree, or order (including approval of a property settlement) ("order") resulting from a divorce, legal separation, 
annulment, or change in legal custody which requires accident or health coverage for a Participant's child (including a 
foster child who is a Dependent of the Participant):  

 
(1) The Plan may change an election to provide coverage for the child if the order requires coverage under 
the Participant's plan; or 

 
(2) The Participant shall be permitted to change an election to cancel coverage for the child if the order 
requires the former Spouse to provide coverage for such child, under that individual's plan and such coverage 
is actually provided. 

 
(d) Medicare or Medicaid. Notwithstanding subsection (a), a Participant may change elections to cancel 

accident or health coverage for the Participant or the Participant's Spouse or Dependent if the Participant or the 
Participant's Spouse or Dependent is enrolled in the accident or health coverage of the Employer and becomes entitled to 
coverage (i.e., enrolled) under Part A or Part B of the Title XVIII of the Social Security Act (Medicare) or Title XIX of the 
Social Security Act (Medicaid), other than coverage consisting solely of benefits under Section 1928 of the Social Security 
Act (the program for distribution of pediatric vaccines). If the Participant or the Participant's Spouse or Dependent who has 
been entitled to Medicaid or Medicare coverage loses eligibility, that individual may prospectively elect coverage under 
the Plan if a benefit package option under the Plan provides similar coverage. 

 
(e) Cost increase or decrease. If the cost of a Benefit provided under the Plan increases or decreases 

during a Plan Year, then the Plan shall automatically increase or decrease, as the case may be, the Salary Redirections 
of all affected Participants for such Benefit. Alternatively, if the cost of a benefit package option increases significantly, 
the Administrator shall permit the affected Participants to either make corresponding changes in their payments or 
revoke their elections and, in lieu thereof, receive on a prospective basis coverage under another benefit package option 
with similar coverage, or drop coverage prospectively if there is no benefit package option with similar coverage. 

 
A cost increase or decrease refers to an increase or decrease in the amount of elective contributions under the 

Plan, whether resulting from an action taken by the Participants or an action taken by the Employer. 
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(f) Loss of coverage. If the coverage under a Benefit is significantly curtailed or ceases during a Plan 
Year, affected Participants may revoke their elections of such Benefit and, in lieu thereof, elect to receive on a 
prospective basis coverage under another plan with similar coverage, or drop coverage prospectively if no similar 
coverage is offered. 

 
(g) Addition of a new benefit. If, during the period of coverage, a new benefit package option or other 

coverage option is added, an existing benefit package option is significantly improved, or an existing benefit package 
option or other coverage option is eliminated, then the affected Participants may elect the newly-added option, or elect 
another option if an option has been eliminated prospectively and make corresponding election changes with respect to 
other benefit package options providing similar coverage. In addition, those Eligible Employees who are not 
participating in the Plan may opt to become Participants and elect the new or newly improved benefit package option. 

 
(h) Loss of coverage under certain other plans. A Participant may make a prospective election 

change to add group health coverage for the Participant, the Participant's Spouse or Dependent if such individual loses 
group health coverage sponsored by a governmental or educational institution, including a state children's health 
insurance program under the Social Security Act, the Indian Health Service or a health program offered by an Indian 
tribal government, a state health benefits risk pool, or a foreign government group health plan. 

 
(i) Change of coverage due to change under certain other plans. A Participant may make a 

prospective election change that is on account of and corresponds with a change made under the plan of a Spouse's, 
former Spouse's or Dependent's employer if (1) the cafeteria plan or other benefits plan of the Spouse's, former 
Spouse's or Dependent's employer permits its participants to make a change; or (2) the cafeteria plan permits 
participants to make an election for a period of coverage that is different from the period of coverage under the 
cafeteria plan of a Spouse's, former Spouse's or Dependent's employer. 

 
(j) Change in dependent care provider. A Participant may make a prospective election change that 

is on account of and corresponds with a change by the Participant in the dependent care provider. The availability of 
dependent care services from a new childcare provider is similar to a new benefit package option becoming available. 
A cost change is allowable in the Dependent Care Flexible Spending Account only if the cost change is imposed by a 
dependent care provider who is not related to the Participant, as defined in Code Section 152(a)(1) through (8). 

 
(k) Health FSA cannot change due to insurance change. A Participant shall not be permitted to 

change an election to the Health Flexible Spending Account as a result of a cost or coverage change under any health 
insurance benefits. 

 
(l) Changes due to reduction in hours or enrollment in an Exchange Plan. A Participant may 

prospectively revoke coverage under the group health plan (that is not a health Flexible Spending Account) which 
provides minimum essential coverage (as defined in Code §5000A(f)(1)) provided the following conditions are met: 

 
Conditions for revocation due to reduction in hours of service:  

 
(1) The Participant has been reasonably expected to average at least 30 hours of service per week and 
there is a change in that Participant's status so that the Participant will reasonably be expected to average less 
than 30 hours of service per week after the change, even if that reduction does not result in the Participant 
ceasing to be eligible under the group health plan; and  

 
(2) The revocation of coverage under the group health plan corresponds to the intended enrollment of 
the Participant, and any related individuals who cease coverage due to the revocation, in another plan that 
provides minimum essential coverage with the new coverage effective no later than the first day of the 
second month following the month that includes the date the original coverage is revoked. 

 
The Administrator may rely on the reasonable representation of the Participant who is reasonably expected to have an 
average of less than 30 hours of service per week for future periods that the Participant and related individuals have 
enrolled or intend to enroll in another plan that provides minimum essential coverage for new coverage that is effective 
no later than the first day of the second month following the month that includes the date the original coverage is 
revoked. 

 
Conditions for revocation due to enrollment in a Qualified Health Plan:  

 
(1) The Participant is eligible for a Special Enrollment Period to enroll in a Qualified Health Plan 
through a Marketplace (federal or state exchange) pursuant to guidance issued by the Department of Health 
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and Human Services and any other applicable guidance, or the Participant seeks to enroll in a Qualified 
Health Plan through a Marketplace during the Marketplace's annual open enrollment period; and  

 
(2) The revocation of the election of coverage under the group health plan corresponds to the intended 
enrollment of the Participant and any related individuals who cease coverage due to the revocation in a 
Qualified Health Plan through a Marketplace for new coverage that is effective beginning no later than the 
day immediately following the last day of the original coverage that is revoked. 

 
The Administrator may rely on the reasonable representation of a Participant who has an enrollment opportunity for a 
Qualified Health Plan through a Marketplace that the Participant and related individuals have enrolled or intend to 
enroll in a Qualified Health Plan for new coverage that is effective beginning no later than the day immediately 
following the last day of the original coverage that is revoked. 

 

ARTICLE VI 

HEALTH FLEXIBLE SPENDING ACCOUNT 

 
6.1 ESTABLISHMENT OF PLAN 

 
This Health Flexible Spending Account is intended to qualify as a medical reimbursement plan under Code Section 105 

and shall be interpreted in a manner consistent with such Code Section and the Treasury regulations thereunder. Participants who 
elect to participate in this Health Flexible Spending Account may submit claims for the reimbursement of Medical Expenses. All 
amounts reimbursed shall be periodically paid from amounts allocated to the Health Flexible Spending Account. Periodic 
payments reimbursing Participants from the Health Flexible Spending Account shall in no event occur less frequently than 
monthly. 
 
6.2 DEFINITIONS 

 
For the purposes of this Article and the Cafeteria Plan, the terms below have the following meaning:  

 
(a) "Health Flexible Spending Account" means the account established for Participants pursuant to 

this Plan to which part of their Cafeteria Plan Benefit Dollars may be allocated and from which all allowable Medical 
Expenses incurred by a Participant, his or her Spouse and his or her Dependents may be reimbursed. 

 
(b) "Highly Compensated Participant" means, for the purposes of this Article and determining 

discrimination under Code Section 105(h), a participant who is:  
 

(1) one of the 5 highest paid officers; 
 

(2) a shareholder who owns (or is considered to own applying the rules of Code Section 318) more 
than 10 percent in value of the stock of the Employer; or 

 
(3) among the highest paid 25 percent of all Employees (other than exclusions permitted by Code 
Section 105(h)(3)(B) for those individuals who are not Participants). 

 
(c) "Medical Expenses" means any expense for medical care within the meaning of the term "medical 

care" as defined in Code Section 213(d) and the rulings and Treasury regulations thereunder, and not otherwise used by 
the Participant as a deduction in determining his tax liability under the Code. "Medical Expenses" can be incurred by 
the Participant, his or her Spouse and his or her Dependents. "Incurred" means, with regard to Medical Expenses, when 
the Participant is provided with the medical care that gives rise to the Medical Expense and not when the Participant is 
formally billed or charged for, or pays for, the medical care. 

 
A Participant may not be reimbursed for the cost of any medicine or drug that is not "prescribed" within the 

meaning of Code Section 106(f) or is not insulin. 
 

A Participant may not be reimbursed for the cost of other health coverage such as premiums paid under plans 
maintained by the employer of the Participant's Spouse or individual policies maintained by the Participant or his 
Spouse or Dependent. 

 
A Participant may not be reimbursed for "qualified long-term care services" as defined in Code Section 

7702B(c). 
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(d) The definitions of Article I are hereby incorporated by reference to the extent necessary to interpret 
and apply the provisions of this Health Flexible Spending Account. 

 
6.3 FORFEITURES 

 
The amount in the Health Flexible Spending Account as of the end of any Plan Year (and after the processing of all 

claims for such Plan Year pursuant to Section 6.7 hereof) shall be forfeited and credited to the benefit plan surplus. In such event, 
the Participant shall have no further claim to such amount for any reason, subject to Section 8.2. 
 
6.4 LIMITATION ON ALLOCATIONS 

 
(a) Notwithstanding any provision contained in this Health Flexible Spending Account to the contrary, 

the maximum amount that may be allocated to the Health Flexible Spending Account by a Participant in or on account 
of any Plan Year is $2,600. 

 
(b) Participation in Other Plans. All employers that are treated as a single employer under Code 

Sections 414(b), (c), or (m), relating to controlled groups and affiliated service groups, are treated as a single employer 
for purposes of the statutory limit. If a Participant participates in multiple cafeteria plans offering health flexible 
spending accounts maintained by members of a controlled group or affiliated service group, the Participant's total 
Health Flexible Spending Account contributions under all of the cafeteria plans are limited to the statutory limit (as 
adjusted). However, a Participant employed by two or more employers that are not members of the same controlled 
group may elect up to the statutory limit (as adjusted) under each Employer's Health Flexible Spending Account. 

 
(c) Grace Period. Payment of expenses from a previous year in the first months of the next Plan Year, 

the limit above applies to the Plan Year including the Grace Period. Amounts carried into the next Plan Year as part of 
the Grace Period shall not affect the limit for that next Plan Year. 

 

6.5 NONDISCRIMINATION REQUIREMENTS 

 
(a) Intent to be nondiscriminatory. It is the intent of this Health Flexible Spending Account not to 

discriminate in violation of the Code and the Treasury regulations thereunder. 
 

(b) Adjustment to avoid test failure. If the Administrator deems it necessary to avoid discrimination 
under this Health Flexible Spending Account, it may, but shall not be required to, reject any elections or reduce 
contributions or Benefits in order to assure compliance with this Section. Any act taken by the Administrator under this 
Section shall be carried out in a uniform and nondiscriminatory manner. If the Administrator decides to reject any 
elections or reduce contributions or Benefits, it shall be done in the following manner. First, the Benefits designated for 
the Health Flexible Spending Account by the member of the group in whose favor discrimination may not occur 
pursuant to Code Section 105 that elected to contribute the highest amount to the fund for the Plan Year shall be 
reduced until the nondiscrimination tests set forth in this Section or the Code are satisfied, or until the amount 
designated for the fund equals the amount designated for the fund by the next member of the group in whose favor 
discrimination may not occur pursuant to Code Section 105 who has elected the second highest contribution to the 
Health Flexible Spending Account for the Plan Year. This process shall continue until the nondiscrimination tests set 
forth in this Section or the Code are satisfied. Contributions which are not utilized to provide Benefits to any 
Participant by virtue of any administrative act under this paragraph shall be forfeited and credited to the benefit plan 
surplus. 

 
6.6 COORDINATION WITH CAFETERIA PLAN 

 
All Participants under the Cafeteria Plan are eligible to receive Benefits under this Health Flexible Spending Account. 

The enrollment under the Cafeteria Plan shall constitute enrollment under this Health Flexible Spending Account. In addition, 
other matters concerning contributions, elections and the like shall be governed by the general provisions of the Cafeteria Plan. 
 
6.7 HEALTH FLEXIBLE SPENDING ACCOUNT CLAIMS 

 
(a) Expenses must be incurred during Plan Year. All Medical Expenses incurred by a Participant, 

his or her Spouse and his or her Dependents during the Plan Year including the Grace Period shall be reimbursed 
during the Plan Year subject to Section 2.5, even though the submission of such a claim occurs after his participation 
hereunder ceases; but provided that the Medical Expenses were incurred during the applicable Plan Year. Medical 
Expenses are treated as having been incurred when the Participant is provided with the medical care that gives rise to 
the medical expenses, not when the Participant is formally billed or charged for, or pays for the medical care. 
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(b) Reimbursement available throughout Plan Year. The Administrator shall direct the 

reimbursement to each eligible Participant for all allowable Medical Expenses, up to a maximum of the amount 
designated by the Participant for the Health Flexible Spending Account for the Plan Year. Reimbursements shall be 
made available to the Participant throughout the year without regard to the level of Cafeteria Plan Benefit Dollars 
which have been allocated to the fund at any given point in time. Furthermore, a Participant shall be entitled to 
reimbursements only for amounts in excess of any payments or other reimbursements under any health care plan 
covering the Participant and/or his Spouse or Dependents. 

 
(c) Payments. Reimbursement payments under this Plan shall be made directly to the Participant. 

However, in the Administrator's discretion, payments may be made directly to the service provider. The application for 
payment or reimbursement shall be made to the Administrator on an acceptable form within a reasonable time of 
incurring the debt or paying for the service. The application shall include a written statement from an independent third 
party stating that the Medical Expense has been incurred and the amount of such expense. Furthermore, the Participant 
shall provide a written statement that the Medical Expense has not been reimbursed or is not reimbursable under any 
other health plan coverage and, if reimbursed from the Health Flexible Spending Account, such amount will not be 
claimed as a tax deduction. The Administrator shall retain a file of all such applications. 

 
(d) Grace Period. Notwithstanding anything in this Section to the contrary, Medical Expenses 

incurred during the Grace Period, up to the remaining account balance, shall also be deemed to have been incurred 
during the Plan Year to which the Grace Period relates. 

 
(e) Claims for reimbursement. Claims for the reimbursement of Medical Expenses incurred in any 

Plan Year shall be paid as soon after a claim has been filed as is administratively practicable; provided however, that if 
a Participant fails to submit a claim within 90 days after the end of the Plan Year, those Medical Expense claims shall 
not be considered for reimbursement by the Administrator. 

 
6.8 DEBIT AND CREDIT CARDS 

 
Participants may, subject to a procedure established by the Administrator and applied in a uniform nondiscriminatory 

manner, use debit and/or credit (stored value) cards ("cards") provided by the Administrator and the Plan for payment of Medical 
Expenses, subject to the following terms: 
 

(a) Card only for medical expenses. Each Participant issued a card shall certify that such card shall 
only be used for Medical Expenses. The Participant shall also certify that any Medical Expense paid with the card has 
not already been reimbursed by any other plan covering health benefits and that the Participant will not seek 
reimbursement from any other plan covering health benefits. 

 
(b) Card issuance. Such card shall be issued upon the Participant's Effective Date of Participation and 

reissued for each Plan Year the Participant remains a Participant in the Health Flexible Spending Account. Such card 
shall be automatically cancelled upon the Participant's death or termination of employment, or if such Participant has a 
change in status that results in the Participant's withdrawal from the Health Flexible Spending Account. 

 
(c) Maximum dollar amount available. The dollar amount of coverage available on the card shall be 

the amount elected by the Participant for the Plan Year. The maximum dollar amount of coverage available shall be the 
maximum amount for the Plan Year as set forth in Section 6.4. 

 
(d) Only available for use with certain service providers. The cards shall only be accepted by such 

merchants and service providers as have been approved by the Administrator following IRS guidelines. 
 

(e) Card use. The cards shall only be used for Medical Expense purchases at these providers, 
including, but not limited to, the following: 

 
(1) Co-payments for doctor and other medical care; 

 
(2) Purchase of drugs prescribed by a health care provider, including, if permitted by the 
Administrator, over-the-counter medications as allowed under IRS regulations; 

 
(3) Purchase of medical items such as eyeglasses, syringes, crutches, etc. 

 
(f) Substantiation. Such purchases by the cards shall be subject to substantiation by the 

Administrator, usually by submission of a receipt from a service provider describing the service, the date and the 
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amount. The Administrator shall also follow the requirements set forth in Revenue Ruling 2003-43 and Notice 2006-
69. All charges shall be conditional pending confirmation and substantiation. 

 
(g) Correction methods. If such purchase is later determined by the Administrator to not qualify as a 

Medical Expense, the Administrator, in its discretion, shall use one of the following correction methods to make the 
Plan whole. Until the amount is repaid, the Administrator shall take further action to ensure that further violations of 
the terms of the card do not occur, up to and including denial of access to the card. 

 
(1) Repayment of the improper amount by the Participant; 

 
(2) Withholding the improper payment from the Participant's wages or other compensation to the 
extent consistent with applicable federal or state law; 

 
(3) Claims substitution or offset of future claims until the amount is repaid; and 

 
(4) if subsections (1) through (3) fail to recover the amount, consistent with the Employer's business 
practices, the Employer may treat the amount as any other business indebtedness. 

 

ARTICLE VII 

DEPENDENT CARE FLEXIBLE SPENDING ACCOUNT 

 
7.1 ESTABLISHMENT OF ACCOUNT 

 
This Dependent Care Flexible Spending Account is intended to qualify as a program under Code Section 129 and shall 

be interpreted in a manner consistent with such Code Section. Participants who elect to participate in this program may submit 
claims for the reimbursement of Employment-Related Dependent Care Expenses. All amounts reimbursed shall be paid from 
amounts allocated to the Participant's Dependent Care Flexible Spending Account. 
 
7.2 DEFINITIONS 

 
For the purposes of this Article and the Cafeteria Plan the terms below shall have the following meaning:  

 
(a) "Dependent Care Flexible Spending Account" means the account established for a Participant 

pursuant to this Article to which part of his Cafeteria Plan Benefit Dollars may be allocated and from which 
Employment-Related Dependent Care Expenses of the Participant may be reimbursed for the care of the Qualifying 
Dependents of Participants. 

 
(b) "Earned Income" means earned income as defined under Code Section 32(c)(2), but excluding 

such amounts paid or incurred by the Employer for dependent care assistance to the Participant. 
 

(c) "Employment-Related Dependent Care Expenses" means the amounts paid for expenses of a 
Participant for those services which if paid by the Participant would be considered employment related expenses under 
Code Section 21(b)(2). Generally, they shall include expenses for household services and for the care of a Qualifying 
Dependent, to the extent that such expenses are incurred to enable the Participant to be gainfully employed for any 
period for which there are one or more Qualifying Dependents with respect to such Participant. Employment-Related 
Dependent Care Expenses are treated as having been incurred when the Participant's Qualifying Dependents are 
provided with the dependent care that gives rise to the Employment-Related Dependent Care Expenses, not when the 
Participant is formally billed or charged for, or pays for the dependent care. The determination of whether an amount 
qualifies as an Employment-Related Dependent Care Expense shall be made subject to the following rules: 

 
(1) If such amounts are paid for expenses incurred outside the Participant's household, they shall 
constitute Employment-Related Dependent Care Expenses only if incurred for a Qualifying Dependent as 
defined in Section 7.2(d)(1) (or deemed to be, as described in Section 7.2(d)(1) pursuant to Section 
7.2(d)(3)), or for a Qualifying Dependent as defined in Section 7.2(d)(2) (or deemed to be, as described in 
Section 7.2(d)(2) pursuant to Section 7.2(d)(3)) who regularly spends at least 8 hours per day in the 
Participant's household; 

 
(2) If the expense is incurred outside the Participant's home at a facility that provides care for a fee, 
payment, or grant for more than 6 individuals who do not regularly reside at the facility, the facility must 
comply with all applicable state and local laws and regulations, including licensing requirements, if any; and 
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(3) Employment-Related Dependent Care Expenses of a Participant shall not include amounts paid or 
incurred to a child of such Participant who is under the age of 19 or to an individual who is a Dependent of 
such Participant or such Participant's Spouse. 

 
(d) "Qualifying Dependent" means, for Dependent Care Flexible Spending Account purposes,  

 
(1) a Participant's Dependent (as defined in Code Section 152(a)(1)) who has not attained age 13;  

 
(2) a Dependent or the Spouse of a Participant who is physically or mentally incapable of caring for 
himself or herself and has the same principal place of abode as the Participant for more than one-half of such 
taxable year; or 

 
(3) a child that is deemed to be a Qualifying Dependent described in paragraph (1) or (2) above, 
whichever is appropriate, pursuant to Code Section 21(e)(5).  

 
(e) The definitions of Article I are hereby incorporated by reference to the extent necessary to interpret 

and apply the provisions of this Dependent Care Flexible Spending Account. 
 
7.3 DEPENDENT CARE FLEXIBLE SPENDING ACCOUNTS 

 
The Administrator shall establish a Dependent Care Flexible Spending Account for each Participant who elects to apply 

Cafeteria Plan Benefit Dollars to Dependent Care Flexible Spending Account benefits. 
 
7.4 INCREASES IN DEPENDENT CARE FLEXIBLE SPENDING ACCOUNTS 

 
A Participant's Dependent Care Flexible Spending Account shall be increased each pay period by the portion of 

Cafeteria Plan Benefit Dollars that he has elected to apply toward his Dependent Care Flexible Spending Account pursuant to 
elections made under Article V hereof. 
 
7.5 DECREASES IN DEPENDENT CARE FLEXIBLE SPENDING ACCOUNTS 
 

A Participant's Dependent Care Flexible Spending Account shall be reduced by the amount of any 
Employment-Related Dependent Care Expense reimbursements paid or incurred on behalf of a Participant pursuant to Section 
7.12 hereof. 
 
7.6 ALLOWABLE DEPENDENT CARE REIMBURSEMENT  

 
Subject to limitations contained in Section 7.9 of this Program, and to the extent of the amount contained in the 

Participant's Dependent Care Flexible Spending Account, a Participant who incurs Employment-Related Dependent Care 
Expenses shall be entitled to receive from the Employer full reimbursement for the entire amount of such expenses incurred 
during the Plan Year or portion thereof during which he is a Participant. 
 
7.7 ANNUAL STATEMENT OF BENEFITS 

 
On or before January 31st of each calendar year, the Employer shall furnish to each Employee who was a Participant 

and received benefits under Section 7.6 during the prior calendar year, a statement of all such benefits paid to or on behalf of 
such Participant during the prior calendar year. This statement is set forth on the Participant's Form W-2. 
 
7.8 FORFEITURES 

 
The amount in a Participant's Dependent Care Flexible Spending Account as of the end of any Plan Year (and after the 

processing of all claims for such Plan Year pursuant to Section 7.12 hereof) shall be forfeited and credited to the benefit plan 
surplus. In such event, the Participant shall have no further claim to such amount for any reason. 
 
7.9 LIMITATION ON PAYMENTS 

 
(a) Code limits. Notwithstanding any provision contained in this Article to the contrary, amounts paid 

from a Participant's Dependent Care Flexible Spending Account in or on account of any taxable year of the Participant 
shall not exceed the lesser of the Earned Income limitation described in Code Section 129(b) or $5,000 ($2,500 if a 
separate tax return is filed by a Participant who is married as determined under the rules of paragraphs (3) and (4) of 
Code Section 21(e)). 



 

14 

 

7.10 NONDISCRIMINATION REQUIREMENTS 

 
(a) Intent to be nondiscriminatory. It is the intent of this Dependent Care Flexible Spending Account 

that contributions or benefits not discriminate in favor of the group of employees in whose favor discrimination may 
not occur under Code Section 129(d). 

 
(b) 25% test for shareholders. It is the intent of this Dependent Care Flexible Spending Account that 

not more than 25 percent of the amounts paid by the Employer for dependent care assistance during the Plan Year will 
be provided for the class of individuals who are shareholders or owners (or their Spouses or Dependents), each of 
whom (on any day of the Plan Year) owns more than 5 percent of the stock or of the capital or profits interest in the 
Employer. 

 
(c) Adjustment to avoid test failure. If the Administrator deems it necessary to avoid discrimination 

or possible taxation to a group of employees in whose favor discrimination may not occur in violation of Code Section 
129 it may, but shall not be required to, reject any elections or reduce contributions or non-taxable benefits in order to 
assure compliance with this Section. Any act taken by the Administrator under this Section shall be carried out in a 
uniform and nondiscriminatory manner. If the Administrator decides to reject any elections or reduce contributions or 
Benefits, it shall be done in the following manner. First, the Benefits designated for the Dependent Care Flexible 
Spending Account by the affected Participant that elected to contribute the highest amount to such account for the Plan 
Year shall be reduced until the nondiscrimination tests set forth in this Section are satisfied, or until the amount 
designated for the account equals the amount designated for the account of the affected Participant who has elected the 
second highest contribution to the Dependent Care Flexible Spending Account for the Plan Year. This process shall 
continue until the nondiscrimination tests set forth in this Section are satisfied. Contributions which are not utilized to 
provide Benefits to any Participant by virtue of any administrative act under this paragraph shall be forfeited. 

 
7.11 COORDINATION WITH CAFETERIA PLAN 

 
All Participants under the Cafeteria Plan are eligible to receive Benefits under this Dependent Care Flexible Spending 

Account. The enrollment and termination of participation under the Cafeteria Plan shall constitute enrollment and termination of 
participation under this Dependent Care Flexible Spending Account. In addition, other matters concerning contributions, 
elections and the like shall be governed by the general provisions of the Cafeteria Plan. 
 
7.12 DEPENDENT CARE FLEXIBLE SPENDING ACCOUNT CLAIMS 

 
The Administrator shall direct the payment of all such Dependent Care claims to the Participant upon the presentation 

to the Administrator of documentation of such expenses in a form satisfactory to the Administrator. However, in the 
Administrator's discretion, payments may be made directly to the service provider. In its discretion in administering the Plan, the 
Administrator may utilize forms and require documentation of costs as may be necessary to verify the claims submitted. At a 
minimum, the form shall include a statement from an independent third party as proof that the expense has been incurred during 
the Plan Year including the Grace Period and the amount of such expense. In addition, the Administrator may require that each 
Participant who desires to receive reimbursement under this Program for Employment-Related Dependent Care Expenses submit 
a statement which may contain some or all of the following information:  
 

(a) The Dependent or Dependents for whom the services were performed; 
 

(b) The nature of the services performed for the Participant, the cost of which he wishes 
reimbursement; 

 
(c) The relationship, if any, of the person performing the services to the Participant; 

 
(d) If the services are being performed by a child of the Participant, the age of the child; 

 
(e) A statement as to where the services were performed; 

 
(f) If any of the services were performed outside the home, a statement as to whether the Dependent 

for whom such services were performed spends at least 8 hours a day in the Participant's household; 
 

(g) If the services were being performed in a day care center, a statement:  
 

(1) that the day care center complies with all applicable laws and regulations of the state of residence, 
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(2) that the day care center provides care for more than 6 individuals (other than individuals residing at 
the center), and 

 
(3) of the amount of fee paid to the provider. 

 
(h) If the Participant is married, a statement containing the following:  

 
(1) the Spouse's salary or wages if he or she is employed, or 

 
(2) if the Participant's Spouse is not employed, that 

 
(i) he or she is incapacitated, or 

 
(ii) he or she is a full-time student attending an educational institution and the months during 
the year which he or she attended such institution. 

 
(i) Grace Period. Notwithstanding anything in this Section to the contrary, Employment-Related 

Dependent Care Expenses incurred during the Grace Period, up to the remaining account balance, shall also be deemed 
to have been incurred during the Plan Year to which the Grace Period relates.  

 
(j) Claims for reimbursement. If a Participant fails to submit a claim within 90 days after the end of 

the Plan Year, those claims shall not be considered for reimbursement by the Administrator. 
 

ARTICLE VIII 

BENEFITS AND RIGHTS 

 
8.1 CLAIM FOR BENEFITS 

 
(a) Insurance claims. Any claim for Benefits underwritten by Insurance Contract(s) shall be made to 

the Insurer. If the Insurer denies any claim, the Participant or beneficiary shall follow the Insurer's claims review 
procedure. 

 
(b) Dependent Care Flexible Spending Account or Health Flexible Spending Account claims. Any 

claim for Dependent Care Flexible Spending Account or Health Flexible Spending Account Benefits shall be made to 
the Administrator.  For the Health Flexible Spending Account, if a Participant fails to submit a claim within 90 days 
after the end of the Plan Year, those claims shall not be considered for reimbursement by the Administrator. For the 
Dependent Care Flexible Spending Account, if a Participant fails to submit a claim within 90 days after the end of the 
Plan Year, those claims shall not be considered for reimbursement by the Administrator. If the Administrator denies a 
claim, the Administrator may provide notice to the Participant or beneficiary, in writing, within 90 days after the claim 
is filed unless special circumstances require an extension of time for processing the claim. The notice of a denial of a 
claim shall be written in a manner calculated to be understood by the claimant and shall set forth:  

 
(1) specific references to the pertinent Plan provisions on which the denial is based; 

 
(2) a description of any additional material or information necessary for the claimant to perfect the 
claim and an explanation as to why such information is necessary; and 

 
(3) an explanation of the Plan's claim procedure. 

 
(c) Appeal. Within 60 days after receipt of the above material, the claimant shall have a reasonable 

opportunity to appeal the claim denial to the Administrator for a full and fair review. The claimant or his duly 
authorized representative may:  

 
(1) request a review upon written notice to the Administrator; 

 
(2) review pertinent documents; and 

 
(3) submit issues and comments in writing. 

 
(d) Review of appeal. A decision on the review by the Administrator will be made not later than 60 

days after receipt of a request for review, unless special circumstances require an extension of time for processing (such 
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as the need to hold a hearing), in which event a decision should be rendered as soon as possible, but in no event later 
than 120 days after such receipt. The decision of the Administrator shall be written and shall include specific reasons 
for the decision, written in a manner calculated to be understood by the claimant, with specific references to the 
pertinent Plan provisions on which the decision is based. 

 
(e) Forfeitures. Any balance remaining in the Participant's Health Flexible Spending Account or 

Dependent Care Flexible Spending Account as of the end of the time for claims reimbursement for each Plan Year and 
Grace Period (if applicable) shall be forfeited and deposited in the benefit plan surplus of the Employer pursuant to 
Section 6.3 or Section 7.8, whichever is applicable, unless the Participant had made a claim for such Plan Year, in 
writing, which has been denied or is pending; in which event the amount of the claim shall be held in his account until 
the claim appeal procedures set forth above have been satisfied or the claim is paid. If any such claim is denied on 
appeal, the amount held beyond the end of the Plan Year shall be forfeited and credited to the benefit plan surplus. 

 
8.2 APPLICATION OF BENEFIT PLAN SURPLUS 

 
Any forfeited amounts credited to the benefit plan surplus by virtue of the failure of a Participant to incur a qualified 

expense or seek reimbursement in a timely manner may, but need not be, separately accounted for after the close of the Plan Year 
(or after such further time specified herein for the filing of claims) in which such forfeitures arose. In no event shall such amounts 
be carried over to reimburse a Participant for expenses incurred during a subsequent Plan Year for the same or any other Benefit 
available under the Plan; nor shall amounts forfeited by a particular Participant be made available to such Participant in any other 
form or manner, except as permitted by Treasury regulations. Amounts in the benefit plan surplus shall be used to defray any 
administrative costs and experience losses or used to provide additional benefits under the Plan. 
 

ARTICLE IX 

ADMINISTRATION 

 
9.1 PLAN ADMINISTRATION  

 
The Employer shall be the Administrator, unless the Employer elects otherwise. The Employer may appoint any 

person, including, but not limited to, the Employees of the Employer, to perform the duties of the Administrator. Any person so 
appointed shall signify acceptance by filing acceptance in writing (or such other form as acceptable to both parties) with the 
Employer. Upon the resignation or removal of any individual performing the duties of the Administrator, the Employer may 
designate a successor. 

 
If the Employer elects, the Employer shall appoint one or more Administrators. Any person, including, but not limited 

to, the Employees of the Employer, shall be eligible to serve as an Administrator. Any person so appointed shall signify 
acceptance by filing acceptance in writing (or such other form as acceptable to both parties) with the Employer. An Administrator 
may resign by delivering a resignation in writing (or such other form as acceptable to both parties) to the Employer or be 
removed by the Employer by delivery of notice of removal (in writing or such other form as acceptable to both parties), to take 
effect at a date specified therein, or upon delivery to the Administrator if no date is specified. The Employer shall be empowered 
to appoint and remove the Administrator from time to time as it deems necessary for the proper administration of the Plan to 
ensure that the Plan is being operated for the exclusive benefit of the Employees entitled to participate in the Plan in accordance 
with the terms of the Plan and the Code. 
 

The operation of the Plan shall be under the supervision of the Administrator. It shall be a principal duty of the 
Administrator to see that the Plan is carried out in accordance with its terms, and for the exclusive benefit of Employees entitled 
to participate in the Plan. The Administrator shall have full power and discretion to administer the Plan in all of its details and 
determine all questions arising in connection with the administration, interpretation, and application of the Plan. The 
Administrator may establish procedures, correct any defect, supply any information, or reconciles any inconsistency in such 
manner and to such extent as shall be deemed necessary or advisable to carry out the purpose of the Plan. The Administrator shall 
have all powers necessary or appropriate to accomplish the Administrator's duties under the Plan. The Administrator shall be 
charged with the duties of the general administration of the Plan as set forth under the Plan, including, but not limited to, in 
addition to all other powers provided by this Plan:  
 

(a) To make and enforce such procedures, rules and regulations as the Administrator deems necessary 
or proper for the efficient administration of the Plan; 

 
(b) To interpret the provisions of the Plan, the Administrator's interpretations thereof in good faith to 

be final and conclusive on all persons claiming benefits by operation of the Plan; 
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(c) To decide all questions concerning the Plan and the eligibility of any person to participate in the 
Plan and to receive benefits provided by operation of the Plan; 

 
(d) To reject elections or to limit contributions or Benefits for certain highly compensated participants 

if it deems such to be desirable in order to avoid discrimination under the Plan in violation of applicable provisions of 
the Code; 

 
(e) To provide Employees with a reasonable notification of their benefits available by operation of the 

Plan and to assist any Participant regarding the Participant's rights, benefits or elections under the Plan; 
 

(f) To keep and maintain the Plan documents and all other records pertaining to and necessary for the 
administration of the Plan; 

 
(g) To review and settle all claims against the Plan, to approve reimbursement requests, and to 

authorize the payment of benefits if the Administrator determines such shall be paid if the Administrator decides in its 
discretion that the applicant is entitled to them. This authority specifically permits the Administrator to settle disputed 
claims for benefits and any other disputed claims made against the Plan; 

 
(h) To appoint such agents, counsel, accountants, consultants, and other persons or entities as may be 

required to assist in administering the Plan. 
 

Any procedure, discretionary act, interpretation or construction taken by the Administrator shall be done in a 
nondiscriminatory manner based upon uniform principles consistently applied and shall be consistent with the intent that the Plan 
shall continue to comply with the terms of Code Section 125 and the Treasury regulations thereunder. 
 
9.2 EXAMINATION OF RECORDS 

 
The Administrator shall make available to each Participant, Eligible Employee and any other Employee of the 

Employer such records as pertain to their interest under the Plan for examination at reasonable times during normal business 
hours. 
 
9.3 PAYMENT OF EXPENSES 

 
Any reasonable administrative expenses shall be paid by the Employer unless the Employer determines that 

administrative costs shall be borne by the Participants under the Plan or by any Trust Fund which may be established hereunder. 
The Administrator may impose reasonable conditions for payments, provided that such conditions shall not discriminate in favor 
of highly compensated employees. 
 
9.4 INSURANCE CONTROL CLAUSE 

 
In the event of a conflict between the terms of this Plan and the terms of an Insurance Contract of an independent third 

party Insurer whose product is then being used in conjunction with this Plan, the terms of the Insurance Contract shall control as 
to those Participants receiving coverage under such Insurance Contract. For this purpose, the Insurance Contract shall control in 
defining the persons eligible for insurance, the dates of their eligibility, the conditions which must be satisfied to become insured, 
if any, the benefits Participants are entitled to and the circumstances under which insurance terminates. 
 
9.5 INDEMNIFICATION OF ADMINISTRATOR 

 
The Employer agrees to indemnify and to defend to the fullest extent permitted by law any Employee serving as the 

Administrator or as a member of a committee designated as Administrator (including any Employee or former Employee who 
previously served as Administrator or as a member of such committee) against all liabilities, damages, costs and expenses 
(including attorney's fees and amounts paid in settlement of any claims approved by the Employer) occasioned by any act or 
omission to act in connection with the Plan, if such act or omission is in good faith. 
 

ARTICLE X 

AMENDMENT OR TERMINATION OF PLAN 

 
10.1 AMENDMENT 

 
The Employer, at any time or from time to time, may amend any or all of the provisions of the Plan without the consent 

of any Employee or Participant. No amendment shall have the effect of modifying any benefit election of any Participant in effect 
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at the time of such amendment, unless such amendment is made to comply with Federal, state or local laws, statutes or 
regulations. 
 
10.2 TERMINATION 

 
The Employer reserves the right to terminate this Plan, in whole or in part, at any time. In the event the Plan is 

terminated, no further contributions shall be made. Benefits under any Insurance Contract shall be paid in accordance with the 
terms of the Insurance Contract. 
 

No further additions shall be made to the Health Flexible Spending Account or Dependent Care Flexible Spending 
Account, but all payments from such fund shall continue to be made according to the elections in effect until 90 days after the 
termination date of the Plan. Any amounts remaining in any such fund or account as of the end of such period shall be forfeited 
and deposited in the benefit plan surplus after the expiration of the filing period. 
 

ARTICLE XI 

MISCELLANEOUS 

 
11.1 PLAN INTERPRETATION 

 
All provisions of this Plan shall be interpreted and applied in a uniform, nondiscriminatory manner. This Plan shall be 

read in its entirety and not severed except as provided in Section 11.12. 
 
11.2 GENDER AND NUMBER 

 
Wherever any words are used herein in the masculine, feminine or neuter gender, they shall be construed as though 

they were also used in another gender in all cases where they would so apply, and whenever any words are used herein in the 
singular or plural form, they shall be construed as though they were also used in the other form in all cases where they would so 
apply. 
 
11.3 WRITTEN DOCUMENT 

 
This Plan, in conjunction with any separate written document which may be required by law, is intended to satisfy the 

written Plan requirement of Code Section 125 and any Treasury regulations thereunder relating to cafeteria plans. 
 
11.4 EXCLUSIVE BENEFIT 

 
This Plan shall be maintained for the exclusive benefit of the Employees who participate in the Plan. 

 
11.5 PARTICIPANT'S RIGHTS 

 
This Plan shall not be deemed to constitute an employment contract between the Employer and any Participant or to be 

a consideration or an inducement for the employment of any Participant or Employee. Nothing contained in this Plan shall be 
deemed to give any Participant or Employee the right to be retained in the service of the Employer or to interfere with the right of 
the Employer to discharge any Participant or Employee at any time regardless of the effect which such discharge shall have upon 
him as a Participant of this Plan. 
 
11.6 ACTION BY THE EMPLOYER 

 
Whenever the Employer under the terms of the Plan is permitted or required to do or perform any act or matter or thing, 

it shall be done and performed by a person duly authorized by its legally constituted authority. 
 
11.7 EMPLOYER'S PROTECTIVE CLAUSES 

 
(a) Insurance purchase. Upon the failure of either the Participant or the Employer to obtain the 

insurance contemplated by this Plan (whether as a result of negligence, gross neglect or otherwise), the Participant's 
Benefits shall be limited to the insurance premium(s), if any, that remained unpaid for the period in question and the 
actual insurance proceeds, if any, received by the Employer or the Participant as a result of the Participant's claim. 

 
(b) Validity of insurance contract. The Employer shall not be responsible for the validity of any 

Insurance Contract issued hereunder or for the failure on the part of the Insurer to make payments provided for under 
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any Insurance Contract. Once insurance is applied for or obtained, the Employer shall not be liable for any loss which 
may result from the failure to pay Premiums to the extent Premium notices are not received by the Employer. 

 
11.8 NO GUARANTEE OF TAX CONSEQUENCES 

 
Neither the Administrator nor the Employer makes any commitment or guarantee that any amounts paid to or for the 

benefit of a Participant under the Plan will be excludable from the Participant's gross income for federal or state income tax 
purposes, or that any other federal or state tax treatment will apply to or be available to any Participant. It shall be the obligation 
of each Participant to determine whether each payment under the Plan is excludable from the Participant's gross income for 
federal and state income tax purposes, and to notify the Employer if the Participant has reason to believe that any such payment is 
not so excludable. Notwithstanding the foregoing, the rights of Participants under this Plan shall be legally enforceable. 
 
11.9 INDEMNIFICATION OF EMPLOYER BY PARTICIPANTS 

 
If any Participant receives one or more payments or reimbursements under the Plan that are not for a permitted Benefit, 

such Participant shall indemnify and reimburse the Employer for any liability it may incur for failure to withhold federal or state 
income tax or Social Security tax from such payments or reimbursements. However, such indemnification and reimbursement 
shall not exceed the amount of additional federal and state income tax (plus any penalties) that the Participant would have owed 
if the payments or reimbursements had been made to the Participant as regular cash compensation, plus the Participant's share of 
any Social Security tax that would have been paid on such compensation, less any such additional income and Social Security tax 
actually paid by the Participant. 
 
11.10 FUNDING 

 
Unless otherwise required by law, contributions to the Plan need not be placed in trust or dedicated to a specific 

Benefit, but may instead be considered general assets of the Employer. Furthermore, and unless otherwise required by law, 
nothing herein shall be construed to require the Employer or the Administrator to maintain any fund or segregate any amount for 
the benefit of any Participant, and no Participant or other person shall have any claim against, right to, or security or other interest 
in, any fund, account or asset of the Employer from which any payment under the Plan may be made. 
 
11.11 GOVERNING LAW 

 
This Plan is governed by the Code and the Treasury regulations issued thereunder (as they might be amended from time 

to time). In no event shall the Employer guarantee the favorable tax treatment sought by this Plan. To the extent not preempted by 
Federal law, the provisions of this Plan shall be construed, enforced and administered according to the laws of the State of 
Nebraska. 
 
11.12 SEVERABILITY 

 
If any provision of the Plan is held invalid or unenforceable, its invalidity or unenforceability shall not affect any other 

provisions of the Plan, and the Plan shall be construed and enforced as if such provision had not been included herein. 
 
11.13 CAPTIONS 

 
The captions contained herein are inserted only as a matter of convenience and for reference, and in no way define, 

limit, enlarge or describe the scope or intent of the Plan, nor in any way shall affect the Plan or the construction of any provision 
thereof. 
 
11.14 CONTINUATION OF COVERAGE (COBRA) 

 
Notwithstanding anything in the Plan to the contrary, in the event any benefit under this Plan subject to the continuation 

coverage requirement of Code Section 4980B becomes unavailable, each Participant will be entitled to continuation coverage as 
prescribed in Code Section 4980B, and related regulations. This Section shall only apply if the Employer employs at least twenty 
(20) employees on more than 50% of its typical business days in the previous calendar year. 
 
11.15 FAMILY AND MEDICAL LEAVE ACT (FMLA)  

 
Notwithstanding anything in the Plan to the contrary, in the event any benefit under this Plan becomes subject to the 

requirements of the Family and Medical Leave Act and regulations thereunder, this Plan shall be operated in accordance with 
Regulation 1.125-3. 
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11.16 HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT (HIPAA)  

 
Notwithstanding anything in this Plan to the contrary, this Plan shall be operated in accordance with HIPAA and 

regulations thereunder. 
 

11.17 UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT (USERRA)  

 
Notwithstanding any provision of this Plan to the contrary, contributions, benefits and service credit with respect to 

qualified military service shall be provided in accordance with the Uniform Services Employment And Reemployment Rights Act 
(USERRA) and the regulations thereunder. 
 
11.18 COMPLIANCE WITH HIPAA PRIVACY STANDARDS 

 
(a) Application. If any benefits under this Cafeteria Plan are subject to the Standards for Privacy of 

Individually Identifiable Health Information (45 CFR Part 164, the "Privacy Standards"), then this Section shall apply. 
 

(b) Disclosure of PHI. The Plan shall not disclose Protected Health Information to any member of the 
Employer's workforce unless each of the conditions set out in this Section are met. "Protected Health Information" shall 
have the same definition as set forth in the Privacy Standards but generally shall mean individually identifiable 
information about the past, present or future physical or mental health or condition of an individual, including genetic 
information and information about treatment or payment for treatment. 

 
(c) PHI disclosed for administrative purposes. Protected Health Information disclosed to members 

of the Employer's workforce shall be used or disclosed by them only for purposes of Plan administrative functions. The 
Plan's administrative functions shall include all Plan payment functions and health care operations. The terms 
"payment" and "health care operations" shall have the same definitions as set out in the Privacy Standards, but the term 
"payment" generally shall mean activities taken to determine or fulfill Plan responsibilities with respect to eligibility, 
coverage, provision of benefits, or reimbursement for health care. Protected Health Information that consists of genetic 
information will not be used or disclosed for underwriting purposes. 

 
(d) PHI disclosed to certain workforce members. The Plan shall disclose Protected Health 

Information only to members of the Employer's workforce who are designated and authorized to receive such Protected 
Health Information, and only to the extent and in the minimum amount necessary for that person to perform his or her 
duties with respect to the Plan. "Members of the Employer's workforce" shall refer to all employees and other persons 
under the control of the Employer. The Employer shall keep an updated list of those authorized to receive Protected 
Health Information.  

 
(1) An authorized member of the Employer's workforce who receives Protected Health Information 
shall use or disclose the Protected Health Information only to the extent necessary to perform his or her duties 
with respect to the Plan. 

 
(2) In the event that any member of the Employer's workforce uses or discloses Protected Health 
Information other than as permitted by this Section and the Privacy Standards, the incident shall be reported 
to the Plan's privacy official. The privacy official shall take appropriate action, including:  

 
(i) investigation of the incident to determine whether the breach occurred inadvertently, 
through negligence or deliberately; whether there is a pattern of breaches; and the degree of harm 
caused by the breach; 

 
(ii) appropriate sanctions against the persons causing the breach which, depending upon the 
nature of the breach, may include oral or written reprimand, additional training, or termination of 
employment; 

 
(iii) mitigation of any harm caused by the breach, to the extent practicable; and 

 
(iv) documentation of the incident and all actions taken to resolve the issue and mitigate any 
damages. 

 
(e) Certification. The Employer must provide certification to the Plan that it agrees to:  

 
(1) Not use or further disclose the information other than as permitted or required by the Plan 
documents or as required by law; 



 

21 

 
(2) Ensure that any agent or subcontractor, to whom it provides Protected Health Information received 
from the Plan, agrees to the same restrictions and conditions that apply to the Employer with respect to such 
information; 

 
(3) Not use or disclose Protected Health Information for employment-related actions and decisions or 
in connection with any other benefit or employee benefit plan of the Employer; 

 
(4) Report to the Plan any use or disclosure of the Protected Health Information of which it becomes 
aware that is inconsistent with the uses or disclosures permitted by this Section, or required by law; 

 
(5) Make available Protected Health Information to individual Plan members in accordance with 
Section 164.524 of the Privacy Standards; 

 
(6) Make available Protected Health Information for amendment by individual Plan members and 
incorporate any amendments to Protected Health Information in accordance with Section 164.526 of the 
Privacy Standards; 

 
(7) Make available the Protected Health Information required to provide an accounting of disclosures 
to individual Plan members in accordance with Section 164.528 of the Privacy Standards; 

 
(8) Make its internal practices, books and records relating to the use and disclosure of Protected Health 
Information received from the Plan available to the Department of Health and Human Services for purposes 
of determining compliance by the Plan with the Privacy Standards; 

 
(9) If feasible, return or destroy all Protected Health Information received from the Plan that the 
Employer still maintains in any form, and retain no copies of such information when no longer needed for the 
purpose for which disclosure was made, except that, if such return or destruction is not feasible, limit further 
uses and disclosures to those purposes that make the return or destruction of the information infeasible; and 

 
(10) Ensure the adequate separation between the Plan and members of the Employer's workforce, as 
required by Section 164.504(f)(2)(iii) of the Privacy Standards and set out in (d) above. 

 
11.19 COMPLIANCE WITH HIPAA ELECTRONIC SECURITY STANDARDS 

 
Under the Security Standards for the Protection of Electronic Protected Health Information (45 CFR Part 164.300 et. 

seq., the "Security Standards"): 
 

(a) Implementation. The Employer agrees to implement reasonable and appropriate administrative, 
physical and technical safeguards to protect the confidentiality, integrity and availability of Electronic Protected Health 
Information that the Employer creates, maintains or transmits on behalf of the Plan. "Electronic Protected Health 
Information" shall have the same definition as set out in the Security Standards, but generally shall mean Protected 
Health Information that is transmitted by or maintained in electronic media. 

 
(b) Agents or subcontractors shall meet security standards. The Employer shall ensure that any 

agent or subcontractor to whom it provides Electronic Protected Health Information shall agree, in writing, to 
implement reasonable and appropriate security measures to protect the Electronic Protected Health Information. 

 
(c) Employer shall ensure security standards. The Employer shall ensure that reasonable and 

appropriate security measures are implemented to comply with the conditions and requirements set forth in Section 
11.18. 

 
11.20 MENTAL HEALTH PARITY AND ADDICTION EQUITY ACT 

 
Notwithstanding anything in the Plan to the contrary, the Plan will comply with the Mental Health Parity and Addiction 

Equity Act. 
 

11.21 GENETIC INFORMATION NONDISCRIMINATION ACT (GINA)  

 
Notwithstanding anything in the Plan to the contrary, the Plan will comply with the Genetic Information 

Nondiscrimination Act. 
 



 

22 

11.22 WOMEN'S HEALTH AND CANCER RIGHTS ACT  

 
Notwithstanding anything in the Plan to the contrary, the Plan will comply with the Women's Health and Cancer Rights 

Act of 1998. 
 

11.23 NEWBORNS' AND MOTHERS' HEALTH PROTECTION ACT  

 
Notwithstanding anything in the Plan to the contrary, the Plan will comply with the Newborns' and Mothers' Health 

Protection Act. 
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IN WITNESS WHEREOF, this Plan document is hereby executed this   day of  . 
 
 

Elm Creek Public Schools 
 
  By   
 EMPLOYER 
  
WITNESSES AS TO EMPLOYER 
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ELM CREEK PUBLIC SCHOOLS 

FLEXIBLE BENEFIT PLAN 

 
INTRODUCTION 

 
We have amended the "Flexible Benefits Plan" that we previously established for you and other eligible employees. Under this Plan, 

you will be able to choose among certain benefits that we make available. The benefits that you may choose are outlined in this Summary 
Plan Description. We will also tell you about other important information concerning the amended Plan, such as the rules you must satisfy 
before you can join and the laws that protect your rights. 
 

One of the most important features of our Plan is that the benefits being offered are generally ones that you are already paying for, but 
normally with money that has first been subject to income and Social Security taxes. Under our Plan, these same expenses will be paid for 
with a portion of your pay before Federal income or Social Security taxes are withheld. This means that you will pay less tax and have 
more money to spend and save. 
 

Read this Summary Plan Description carefully so that you understand the provisions of our amended Plan and the benefits you will 
receive. This SPD describes the Plan's benefits and obligations as contained in the legal Plan document, which governs the operation of the 
Plan. The Plan document is written in much more technical and precise language. If the non-technical language in this SPD and the 
technical, legal language of the Plan document conflict, the Plan document always governs. Also, if there is a conflict between an insurance 
contract and either the Plan document or this Summary Plan Description, the insurance contract will control. If you wish to receive a copy 
of the legal Plan document, please contact the Administrator. 
 

This SPD describes the current provisions of the Plan which are designed to comply with applicable legal requirements. The Plan is 
subject to federal laws, such as the Internal Revenue Code and other federal and state laws which may affect your rights. The provisions of 
the Plan are subject to revision due to a change in laws or due to pronouncements by the Internal Revenue Service (IRS) or other federal 
agencies. We may also amend or terminate this Plan. If the provisions of the Plan that are described in this SPD change, we will notify you. 
 

We have attempted to answer most of the questions you may have regarding your benefits in the Plan. If this SPD does not answer all 
of your questions, please contact the Administrator (or other plan representative). The name and address of the Administrator can be found 
in the Article of this SPD entitled "General Information About the Plan." 
 

I 

ELIGIBILITY 

 

1. When can I become a participant in the Plan?  
 

Before you become a Plan member (referred to in this Summary Plan Description as a "Participant"), there are certain rules which you 
must satisfy. First, you must meet the eligibility requirements and be an active employee. After that, the next step is to actually join the 
Plan on the "entry date" that we have established for all employees. The "entry date" is defined in Question 3 below. You will also be 
required to complete certain application forms before you can enroll in the Health Flexible Spending Account or Dependent Care Flexible 
Spending Account. 
 

2. What are the eligibility requirements for our Plan?  
 

You will be eligible to join the Plan as of your date of hire with us. Of course, if you were already a participant before this 
amendment, you will remain a participant. 
 

3. When is my entry date?  
 

Once you have met the eligibility requirements, your entry date will be the first day of the month coinciding with or following the date 
you met the eligibility requirements. 
 

4. What must I do to enroll in the Plan?  
 

Before you can join the Plan, you must complete an application to participate in the Plan. The application includes your personal 
choices for each of the benefits which are being offered under the Plan. You must also authorize us to set some of your earnings aside in 
order to pay for the benefits you have elected. 
 

However, if you are already covered under any of the insured benefits, you will automatically participate in this Plan to the extent of 
your premiums unless you elect not to participate in this Plan. 
 

II 

OPERATION 

 

1. How does this Plan operate?  
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Before the start of each Plan Year, you will be able to elect to have some of your upcoming pay contributed to the Plan. These 
amounts will be used to pay for the benefits you have chosen. The portion of your pay that is paid to the Plan is not subject to Federal 
income or Social Security taxes. In other words, this allows you to use tax-free dollars to pay for certain kinds of benefits and expenses 
which you normally pay for with out-of-pocket, taxable dollars. However, if you receive a reimbursement for an expense under the Plan, 
you cannot claim a Federal income tax credit or deduction on your return. (See the Article entitled "General Information About Our Plan" 
for the definition of "Plan Year.") 
 

III 

CONTRIBUTIONS 

 

1. How much of my pay may the Employer redirect?  
 

Each year, we will automatically contribute on your behalf enough of your compensation to pay for the insurance coverage provided 
unless you elect not to receive any or all of such coverage. You may also elect to have us contribute on your behalf enough of your 
compensation to pay for any other benefits that you elect under the Plan. These amounts will be deducted from your pay over the course of 
the year. 
 

2. What happens to contributions made to the Plan?  
 

Before each Plan Year begins, you will select the benefits you want and how much of the contributions should go toward each benefit. 
It is very important that you make these choices carefully based on what you expect to spend on each covered benefit or expense during the 
Plan Year. Later, they will be used to pay for the expenses as they arise during the Plan Year. 
 

3. When must I decide which accounts I want to use?  
 

You are required by Federal law to decide before the Plan Year begins, during the election period (defined below). You must decide 
two things. First, which benefits you want and, second, how much should go toward each benefit. 
 

If you are already covered by any of the insured benefits offered by this Plan, you will automatically become a Participant to the 
extent of the premiums for such insurance unless you elect, during the election period (defined below), not to participate in the Plan. 
 

4. When is the election period for our Plan?  
 

You will make your initial election on or before your entry date. (You should review Section I on Eligibility to better understand the 
eligibility requirements and entry date.) Then, for each following Plan Year, the election period is established by the Administrator and 
applied uniformly to all Participants. It will normally be a period of time prior to the beginning of each Plan Year. The Administrator will 
inform you each year about the election period. (See the Article entitled "General Information About Our Plan" for the definition of Plan 
Year.) 
 

5. May I change my elections during the Plan Year?  
 

Generally, you cannot change the elections you have made after the beginning of the Plan Year. However, there are certain limited 
situations when you can change your elections. You are permitted to change elections if you have a "change in status" and you make an 
election change that is consistent with the change in status. Currently, Federal law considers the following events to be a change in status: 
 

-- Marriage, divorce, death of a spouse, legal separation or annulment; 
 

-- Change in the number of dependents, including birth, adoption, placement for adoption, or death of a dependent; 
 

-- Any of the following events for you, your spouse or dependent: termination or commencement of employment, a strike or lockout, 
commencement or return from an unpaid leave of absence, a change in worksite, or any other change in employment status that affects 
eligibility for benefits; 

 
-- One of your dependents satisfies or ceases to satisfy the requirements for coverage due to change in age, student status, or any 
similar circumstance; and  

 
-- A change in the place of residence of you, your spouse or dependent that would lead to a change in status, such as moving out of a 
coverage area for insurance. 

 
In addition, if you are participating in the Dependent Care Flexible Spending Account, then there is a change in status if your dependent 

no longer meets the qualifications to be eligible for dependent care. 
 

There are detailed rules on when a change in election is deemed to be consistent with a change in status. In addition, there are laws 
that give you rights to change health coverage for you, your spouse, or your dependents. If you change coverage due to rights you have 
under the law, then you can make a corresponding change in your elections under the Plan. If any of these conditions apply to you, you 
should contact the Administrator. 
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If the cost of a benefit provided under the Plan increases or decreases during a Plan Year, then we will automatically increase or 
decrease, as the case may be, your salary redirection election. If the cost increases significantly, you will be permitted to either make 
corresponding changes in your payments or revoke your election and obtain coverage under another benefit package option with similar 
coverage, or revoke your election entirely. 
 

If the coverage under a Benefit is significantly curtailed or ceases during a Plan Year, then you may revoke your elections and elect to 
receive on a prospective basis coverage under another plan with similar coverage. In addition, if we add a new coverage option or eliminate 
an existing option, you may elect the newly-added option (or elect another option if an option has been eliminated) and make 
corresponding election changes to other options providing similar coverage. If you are not a Participant, you may elect to join the Plan. 
There are also certain situations when you may be able to change your elections on account of a change under the plan of your spouse's, 
former spouse's or dependent's employer. 
 

These rules on change due to cost or coverage do not apply to the Health Flexible Spending Account, and you may not change your 
election to the Health Flexible Spending Account if you make a change due to cost or coverage for insurance. 
 

You may not change your election under the Dependent Care Flexible Spending Account if the cost change is imposed by a dependent 
care provider who is your relative. 
 

You may revoke your coverage under the employer's group health plan outside of our open enrollment period, if your employment 
status changes from working at least 30 hours per week to less than 30 hours. This is regardless of whether the reduction in hours has 
resulted in loss of eligibility. You must show intent to enroll in another health plan.  

 
You may also revoke your coverage under our Employer sponsored group health plan if you are eligible to obtain coverage through 

the health exchanges. 
 

6. May I make new elections in future Plan Years?  
 

Yes, you may. For each new Plan Year, you may change the elections that you previously made. You may also choose not to 
participate in the Plan for the upcoming Plan Year. If you do not make new elections during the election period before a new Plan Year 
begins, we will assume you want your elections for insured benefits only to remain the same and you will not be considered a Participant 
for the non-insured benefit options under the Plan for the upcoming Plan Year. 
 

IV 

BENEFITS 

 

1. Health Flexible Spending Account  

 
The Health Flexible Spending Account enables you to pay for expenses allowed under Sections 105 and 213(d) of the Internal 

Revenue Code which are not covered by our insured medical plan and save taxes at the same time. The Health Flexible Spending Account 
allows you to be reimbursed by the Employer for expenses incurred by you and your dependents. 
 

Drug costs, including insulin, may be reimbursed. 
 

You may be reimbursed for "over the counter" drugs only if those drugs are prescribed for you. You may not, however, be reimbursed 
for the cost of other health care coverage maintained outside of the Plan, or for long-term care expenses. A list of covered expenses is 
available from the Administrator. 
 

The most that you can contribute to your Health Flexible Spending Account each Plan Year is $2,600. 
 

In order to be reimbursed for a health care expense, you must submit to the Administrator an itemized bill from the service provider.  
We will also provide you with a debit or credit card to use to pay for medical expenses. The Administrator will provide you with further 
details. Amounts reimbursed from the Plan may not be claimed as a deduction on your personal income tax return. Reimbursement from 
the fund shall be paid at least once a month. Expenses under this Plan are treated as being "incurred" when you are provided with the care 
that gives rise to the expenses, not when you are formally billed or charged, or you pay for the medical care. 
 

You may be reimbursed for expenses for any child until the end of the calendar year in which the child reaches age 26. A child is a 
natural child, stepchild, foster child, adopted child, or a child placed with you for adoption. If a child gains or regains eligibility due to 
these new rules, that qualifies as a change in status to change coverage. 
 

Newborns' and Mothers' Health Protection Act: Group health plans generally may not, under Federal law, restrict benefits for any 
hospital length of stay in connection with childbirth for the mother or newborn child to less than 48 hours following a vaginal delivery, or 
less than 96 hours following a cesarean section. However, Federal law generally does not prohibit the mother's or newborn's attending 
provider, after consulting with the mother, from discharging the mother or her newborn earlier than 48 hours (or 96 hours as applicable). In 
any case, plans and issuers may not, under Federal law, require that a provider obtain authorization from the plan or the issuer for 
prescribing a length of stay not in excess of 48 hours (or 96 hours). 
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Women's Health and Cancer Rights Act: This plan, as required by the Women's Health and Cancer Rights Act of 1998, will reimburse 
up to plan limits for benefits for mastectomy-related services including reconstruction and surgery to achieve symmetry between the 
breasts, prostheses, and complications resulting from a mastectomy (including lymphedema). Contact your Plan Administrator for more 
information. 
 

2. Dependent Care Flexible Spending Account  

 
The Dependent Care Flexible Spending Account enables you to pay for out-of-pocket, work-related dependent day-care cost with 

pre-tax dollars. If you are married, you can use the account if you and your spouse both work or, in some situations, if your spouse goes to 
school full-time. Single employees can also use the account. 
 

An eligible dependent is someone for whom you can claim expenses on Federal Income Tax Form 2441 "Credit for Child and 
Dependent Care Expenses." Children must be under age 13. Other dependents must be physically or mentally unable to care for 
themselves. Dependent Care arrangements which qualify include: 
 

(a) A Dependent (Day) Care Center, provided that if care is provided by the facility for more than six individuals, the facility 
complies with applicable state and local laws; 

 
(b) An Educational Institution for pre-school children. For older children, only expenses for non-school care are eligible; and 

 
(c) An "Individual" who provides care inside or outside your home: The "Individual" may not be a child of yours under age 19 or 
anyone you claim as a dependent for Federal tax purposes. 

 
You should make sure that the dependent care expenses you are currently paying for qualify under our Plan. 

 
The law places limits on the amount of money that can be paid to you in a calendar year from your Dependent Care Flexible Spending 

Account. Generally, your reimbursements may not exceed the lesser of: (a) $5,000 (if you are married filing a joint return or you are head 
of a household) or $2,500 (if you are married filing separate returns); (b) your taxable compensation; (c) your spouse's actual or deemed 
earned income (a spouse who is a full time student or incapable of caring for himself/herself has a monthly earned income of $250 for one 
dependent or $500 for two or more dependents). 
 

Also, in order to have the reimbursements made to you from this account be excludable from your income, you must provide a 
statement from the service provider including the name, address, and in most cases, the taxpayer identification number of the service 
provider on your tax form for the year, as well as the amount of such expense as proof that the expense has been incurred. In addition, 
Federal tax laws permit a tax credit for certain dependent care expenses you may be paying for even if you are not a Participant in this Plan. 
You may save more money if you take advantage of this tax credit rather than using the Dependent Care Flexible Spending Account under 
our Plan. Ask your tax adviser which is better for you. 
 

3. Premium Expense Account  

 
A Premium Expense Account allows you to use tax-free dollars to pay for certain premium expenses under various insurance 

programs that we offer you. These premium expenses include: 
 

-- Health care premiums under our insured group medical plan. 
 

Under our Plan, we will establish sub-accounts for you for each different type of insurance coverage that is available. Also, certain 
limits on the amount of coverage may apply. 
 

The Administrator may terminate or modify Plan benefits at any time, subject to the provisions of any insurance contracts providing 
benefits described above. We will not be liable to you if an insurance company fails to provide any of the benefits described above. Also, 
your insurance will end when you leave employment, are no longer eligible under the terms of any insurance policies, or when insurance 
terminates. 
 

Any benefits to be provided by insurance will be provided only after (1) you have provided the Administrator the necessary 
information to apply for insurance, and (2) the insurance is in effect for you. 
 

If you cover your children up to age 26 under your insurance, you can pay for that coverage through the Plan. 
 

V 

BENEFIT PAYMENTS 

 

1. When will I receive payments from my accounts?  
 

During the course of the Plan Year, you may submit requests for reimbursement of expenses you have incurred. Expenses are 
considered "incurred" when the service is performed, not necessarily when it is paid for. The Administrator will provide you with 
acceptable forms for submitting these requests for reimbursement. If the request qualifies as a benefit or expense that the Plan has agreed to 
pay, you will receive a reimbursement payment soon thereafter. Remember, these reimbursements which are made from the Plan are 
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generally not subject to federal income tax or withholding. Nor are they subject to Social Security taxes. Requests for payment of insured 
benefits should be made directly to the insurer. You will only be reimbursed from the Dependent Care Flexible Spending Account to the 
extent that there are sufficient funds in the Account to cover your request. 
 

2. What happens if I don't spend all Plan contributions during the Plan Year?  
 

If you have not spent all the amounts in your Health Flexible Spending Account or Dependent Care Flexible Spending Account by the 
end of the Plan Year, you may continue to incur claims for expenses during the "Grace Period." The "Grace Period" extends 2 1/2 months 
after the end of the Plan Year, during which time you can continue to incur claims and use up all amounts remaining in your Health 
Flexible Spending Account or Dependent Care Flexible Spending Account. 
 

Any monies left at the end of the Plan Year and the Grace Period will be forfeited. Obviously, qualifying expenses that you incur late 
in the Plan Year or during the Grace Period for which you seek reimbursement after the end of such Plan Year and Grace Period will be 
paid first before any amount is forfeited.  For the Health Flexible Spending Account, you must submit claims no later than 90 days after the 
end of the Plan Year. For the Dependent Care Flexible Spending Account, you must submit claims no later than 90 days after the end of the 
Plan Year. Because it is possible that you might forfeit amounts in the Plan if you do not fully use the contributions that have been made, it 
is important that you decide how much to place in each account carefully and conservatively. Remember, you must decide which benefits 
you want to contribute to and how much to place in each account before the Plan Year begins. You want to be as certain as you can that the 
amount you decide to place in each account will be used up entirely. 
 

3. Family and Medical Leave Act (FMLA)  
 

If you take leave under the Family and Medical Leave Act, you may revoke or change your existing elections for health insurance and the 
Health Flexible Spending Account. If your coverage in these benefits terminates, due to your revocation of the benefit while on leave or due to 
your non-payment of contributions, you will be permitted to reinstate coverage for the remaining part of the Plan Year upon your return. For 
the Health Flexible Spending Account, you may continue your coverage or you may revoke your coverage and resume it when you return. You 
can resume your coverage at its original level and make payments for the time that you are on leave. For example, if you elect $1,200 for the 
year and are out on leave for 3 months, then return and elect to resume your coverage at that level, your remaining payments will be increased 
to cover the difference - from $100 per month to $150 per month. Alternatively your maximum amount will be reduced proportionately for the 
time that you were gone. For example, if you elect $1,200 for the year and are out on leave for 3 months, your amount will be reduced to $900. 
The expenses you incur during the time you are not in the Health Flexible Spending Account are not reimbursable. 
 

If you continue your coverage during your unpaid leave, you may pre-pay for the coverage, you may pay for your coverage on an after-tax 
basis while you are on leave, or you and your Employer may arrange a schedule for you to "catch up" your payments when you return. 
 

4. Uniformed Services Employment and Reemployment Rights Act (USERRA)  
 

If you are going into or returning from military service, you may have special rights to health care coverage under your Health Flexible 
Spending Account under the Uniformed Services Employment and Reemployment Rights Act of 1994. These rights can include extended 
health care coverage. If you may be affected by this law, ask your Administrator for further details. 
 

5. What happens if I terminate employment?  

 
If you terminate employment during the Plan Year, your right to benefits will be determined in the following manner: 

 
(a) You will remain covered by insurance, but only for the period for which premiums have been paid prior to your termination of 
employment. 

 
(b) You will still be able to request reimbursement for qualifying dependent care expenses incurred  during the remainder of the Plan 
Year from the balance remaining in your dependent care account at the time of termination of employment. However, no further salary 
redirection contributions will be made on your behalf after you terminate. You must submit claims within 90 days after the end of the 
Plan Year in which termination occurs. 

 
(c) For health benefit coverage and Health Flexible Spending Account coverage on termination of employment, please see the 
Article entitled "Continuation Coverage Rights Under COBRA." Upon your termination of employment, your participation in the 
Health Flexible Spending Account will cease, and no further salary redirection contributions will be contributed on your behalf. 
However, you will be able to submit claims for health care expenses that were incurred before the end of the period for which 
payments to the Health Flexible Spending Account have already been made. Your further participation will be governed by 
"Continuation Coverage Rights Under COBRA." 

 

6. Will my Social Security benefits be affected?  
 

Your Social Security benefits may be slightly reduced because when you receive tax-free benefits under our Plan, it reduces the 
amount of contributions that you make to the Federal Social Security system as well as our contribution to Social Security on your behalf. 
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VI 

HIGHLY COMPENSATED AND KEY EMPLOYEES 

 
1. Do limitations apply to highly compensated employees?  

 
Under the Internal Revenue Code, highly compensated employees and key employees generally are Participants who are officers, 

shareholders or highly paid. You will be notified by the Administrator each Plan Year whether you are a highly compensated employee or a 
key employee. 
 

If you are within these categories, the amount of contributions and benefits for you may be limited so that the Plan as a whole does not 
unfairly favor those who are highly paid, their spouses or their dependents. Federal tax laws state that a plan will be considered to unfairly 
favor the key employees if they as a group receive more than 25% of all of the nontaxable benefits provided for under our Plan. 
 

Plan experience will dictate whether contribution limitations on highly compensated employees or key employees will apply. You will 
be notified of these limitations if you are affected. 
 

VII 

PLAN ACCOUNTING 

 
1. Periodic Statements  

 
The Administrator will provide you with a statement of your account periodically during the Plan Year that shows your account 

balance. It is important to read these statements carefully so you understand the balance remaining to pay for a benefit. Remember, you 
want to spend all the money you have designated for a particular benefit by the end of the Plan Year. 
 

VIII 

GENERAL INFORMATION ABOUT OUR PLAN 

 
This Section contains certain general information which you may need to know about the Plan. 

 

1. General Plan Information  

 
Elm Creek Public Schools Flexible Benefit Plan is the name of the Plan. 

 
Your Employer has assigned Plan Number 501 to your Plan. 

 
The provisions of your amended Plan become effective on September 1, 2018. Your Plan was originally effective on September 1, 

2014. 
 

Your Plan's records are maintained on a twelve-month period of time. This is known as the Plan Year. The Plan Year begins on 
September 1 and ends on August 31. 
 

2. Employer Information  

 
Your Employer's name, address, and identification number are: 

 
Elm Creek Public Schools 
23 E Calkins Ave 
Elm Creek, Nebraska 68836 
47-6001395 

 

3. Plan Administrator Information  
 

The name, address and business telephone number of your Plan's Administrator are: 
 

Elm Creek Public Schools 
23 E Calkins Ave 
Elm Creek, Nebraska 68836 
308-856-4300 

 
The Administrator keeps the records for the Plan and is responsible for the administration of the Plan. The Administrator will also 

answer any questions you may have about our Plan. You may contact the Administrator for any further information about the Plan. 
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4. Service of Legal Process  

 
The name and address of the Plan's agent for service of legal process are: 

 
Elm Creek Public Schools 
23 E Calkins Ave 
Elm Creek, Nebraska 68836 

 

5. Type of Administration  
 

The type of Administration is Employer Administration. 
 

6. Claims Submission  
 

Claims for expenses should be submitted to: 
 

PayFlex Systems USA, Inc. 
P.O. Box 981158 
El Paso, TX 79998-1158 

 
IX 

ADDITIONAL PLAN INFORMATION 

 

1. Claims Process  
 

You should submit all reimbursement claims during the Plan Year. For the Health Flexible Spending Account, you must submit 
claims no later than 90 days after the end of the Plan Year. For the Dependent Care Flexible Spending Account, you must submit claims no 
later than 90 days after the end of the Plan Year. Any claims submitted after that time will not be considered. 
 

Claims that are insured will be handled in accordance with procedures contained in the insurance policies. All other general requests 
should be directed to the Administrator of our Plan. If a dependent care or medical expense claim under the Plan is denied in whole or in 
part, you or your beneficiary will receive written notification. The notification will include the reasons for the denial, with reference to the 
specific provisions of the Plan on which the denial was based, a description of any additional information needed to process the claim and 
an explanation of the claims review procedure. Within 60 days after denial, you or your beneficiary may submit a written request for 
reconsideration of the denial to the Administrator. 
 

Any such request should be accompanied by documents or records in support of your appeal. You or your beneficiary may review 
pertinent documents and submit issues and comments in writing. The Administrator will review the claim and provide, within 60 days, a 
written response to the appeal. (This period may be extended an additional 60 days under certain circumstances.) In this response, the 
Administrator will explain the reason for the decision, with specific reference to the provisions of the Plan on which the decision is based. 
The Administrator has the exclusive right to interpret the appropriate plan provisions. Decisions of the Administrator are conclusive and 
binding. 
 

X 

CONTINUATION COVERAGE RIGHTS UNDER COBRA 

 
Under federal law, the Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA), certain employees and their families 

covered under health benefits under this Plan will be entitled to the opportunity to elect a temporary extension of health coverage (called 
"COBRA continuation coverage") where coverage under the Plan would otherwise end. This notice is intended to inform Plan Participants 
and beneficiaries, in summary fashion, of their rights and obligations under the continuation coverage provisions of COBRA, as amended 
and reflected in final and proposed regulations published by the Department of the Treasury. This notice is intended to reflect the law and 
does not grant or take away any rights under the law. 
 

The Plan Administrator or its designee is responsible for administering COBRA continuation coverage. Complete instructions on 
COBRA, as well as election forms and other information, will be provided by the Plan Administrator or its designee to Plan Participants 
who become Qualified Beneficiaries under COBRA. While the Plan itself is not a group health plan, it does provide health benefits. 
Whenever "Plan" is used in this section, it means any of the health benefits under this Plan including the Health Flexible Spending 
Account. 
 

1. What is COBRA continuation coverage?  

 
COBRA continuation coverage is the temporary extension of group health plan coverage that must be offered to certain Plan 

Participants and their eligible family members (called "Qualified Beneficiaries") at group rates. The right to COBRA continuation coverage 
is triggered by the occurrence of a life event that results in the loss of coverage under the terms of the Plan (the "Qualifying Event"). The 
coverage must be identical to the coverage that the Qualified Beneficiary had immediately before the Qualifying Event, or if the coverage 
has been changed, the coverage must be identical to the coverage provided to similarly situated active employees who have not experienced 
a Qualifying Event (in other words, similarly situated non-COBRA beneficiaries). 
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There may be other options available when you lose group health coverage. For example, you may be eligible to buy an individual 

plan through the Health Insurance Marketplace. By enrolling in coverage through the Marketplace, you may qualify for lower costs on your 
monthly premiums and lower out-of-pocket costs. Additionally, you may qualify for a 30-day special enrollment period for another group 
health plan for which you are eligible (such as a spouse's plan), even if that plan generally doesn't accept late enrollees. 
 

2. Who can become a Qualified Beneficiary?  

 
In general, a Qualified Beneficiary can be: 

 
(a) Any individual who, on the day before a Qualifying Event, is covered under a Plan by virtue of being on that day either a covered 
Employee, the Spouse of a covered Employee, or a Dependent child of a covered Employee. If, however, an individual who otherwise 
qualifies as a Qualified Beneficiary is denied or not offered coverage under the Plan under circumstances in which the denial or failure 
to offer constitutes a violation of applicable law, then the individual will be considered to have had the coverage and will be 
considered a Qualified Beneficiary if that individual experiences a Qualifying Event. 

 
(b) Any child who is born to or placed for adoption with a covered Employee during a period of COBRA continuation coverage, and 
any individual who is covered by the Plan as an alternate recipient under a qualified medical support order. If, however, an individual 
who otherwise qualifies as a Qualified Beneficiary is denied or not offered coverage under the Plan under circumstances in which the 
denial or failure to offer constitutes a violation of applicable law, then the individual will be considered to have had the coverage and 
will be considered a Qualified Beneficiary if that individual experiences a Qualifying Event. 

 
The term "covered Employee" includes any individual who is provided coverage under the Plan due to his or her performance of 

services for the employer sponsoring the Plan. However, this provision does not establish eligibility of these individuals. Eligibility for Plan 
coverage shall be determined in accordance with Plan Eligibility provisions. 
 

An individual is not a Qualified Beneficiary if the individual's status as a covered Employee is attributable to a period in which the 
individual was a nonresident alien who received from the individual's Employer no earned income that constituted income from sources 
within the United States. If, on account of the preceding reason, an individual is not a Qualified Beneficiary, then a Spouse or Dependent 
child of the individual will also not be considered a Qualified Beneficiary by virtue of the relationship to the individual. A domestic partner 
is not a Qualified Beneficiary. 
 

Each Qualified Beneficiary (including a child who is born to or placed for adoption with a covered Employee during a period of 
COBRA continuation coverage) must be offered the opportunity to make an independent election to receive COBRA continuation 
coverage. 
 
3. What is a Qualifying Event?  

 
A Qualifying Event is any of the following if the Plan provided that the Plan participant would lose coverage (i.e., cease to be covered 

under the same terms and conditions as in effect immediately before the Qualifying Event) in the absence of COBRA continuation 
coverage: 
 

(a) The death of a covered Employee. 
 

(b) The termination (other than by reason of the Employee's gross misconduct), or reduction of hours, of a covered Employee's 
employment. 

 
(c) The divorce or legal separation of a covered Employee from the Employee's Spouse. If the Employee reduces or eliminates the 
Employee's Spouse's Plan coverage in anticipation of a divorce or legal separation, and a divorce or legal separation later occurs, then 
the divorce or legal separation may be considered a Qualifying Event even though the Spouse's coverage was reduced or eliminated 
before the divorce or legal separation. 

 
(d) A covered Employee's enrollment in any part of the Medicare program. 

 
(e) A Dependent child's ceasing to satisfy the Plan's requirements for a Dependent child (for example, attainment of the maximum 
age for dependency under the Plan). 

 
If the Qualifying Event causes the covered Employee, or the covered Spouse or a Dependent child of the covered Employee, to cease 

to be covered under the Plan under the same terms and conditions as in effect immediately before the Qualifying Event, the persons losing 
such coverage become Qualified Beneficiaries under COBRA if all the other conditions of COBRA are also met. For example, any increase 
in contribution that must be paid by a covered Employee, or the Spouse, or a Dependent child of the covered Employee, for coverage under 
the Plan that results from the occurrence of one of the events listed above is a loss of coverage. 
 

The taking of leave under the Family and Medical Leave Act of 1993, as amended ("FMLA") does not constitute a Qualifying Event. 
A Qualifying Event will occur, however, if an Employee does not return to employment at the end of the FMLA leave and all other 
COBRA continuation coverage conditions are present. If a Qualifying Event occurs, it occurs on the last day of FMLA leave and the 
applicable maximum coverage period is measured from this date (unless coverage is lost at a later date and the Plan provides for the 
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extension of the required periods, in which case the maximum coverage date is measured from the date when the coverage is lost.) Note 
that the covered Employee and family members will be entitled to COBRA continuation coverage even if they failed to pay the employee 
portion of premiums for coverage under the Plan during the FMLA leave. 
 

4. What factors should be considered when determining to elect COBRA continuation coverage?  
 

When considering options for health coverage, Qualified Beneficiaries should consider: 
 

• Premiums: This plan can charge up to 102% of total plan premiums for COBRA coverage. Other options, like coverage on a 
spouse's plan or through the Marketplace, may be less expensive. Qualified Beneficiaries have special enrollment rights under 
federal law (HIPAA). They have the right to request special enrollment in another group health plan for which they are otherwise 
eligible (such as a plan sponsored by a spouse's employer) within 30 days after Plan coverage ends due to one of the Qualifying 
Events listed above. 
 

• Provider Networks: If a Qualified Beneficiary is currently getting care or treatment for a condition, a change in health coverage 
may affect access to a particular health care provider. You may want to check to see if your current health care providers 
participate in a network in considering options for health coverage. 
 

• Drug Formularies: For Qualified Beneficiaries taking medication, a change in health coverage may affect costs for medication – 
and in some cases, the medication may not be covered by another plan. Qualified beneficiaries should check to see if current 
medications are listed in drug formularies for other health coverage. 
 

• Severance payments: If COBRA rights arise because the Employee has lost his job and there is a severance package available 
from the employer, the former employer may have offered to pay some or all of the Employee's COBRA payments for a period 
of time. This can affect the timing of coverage available in the Marketplace. In this scenario, the Employee may want to contact 
the Department of Labor at 1-866-444-3272 to discuss options. 
 

• Medicare Eligibility: You should be aware of how COBRA coverage coordinates with Medicare eligibility.  If you are eligible 
for Medicare at the time of the Qualifying Event, or if you will become eligible soon after the Qualifying Event, you should know 
that you have 8 months to enroll in Medicare after your employment –related health coverage ends.  Electing COBRA coverage 
does not extend this 8-month period.  For more information, see medicare.gov/sign-up-change-plan. 
 

• Service Areas: If benefits under the Plan are limited to specific service or coverage areas, benefits may not be available to a 
Qualified Beneficiary who moves out of the area. 
 

• Other Cost-Sharing: In addition to premiums or contributions for health coverage, the Plan requires participants to pay 
copayments, deductibles, coinsurance, or other amounts as benefits are used. Qualified beneficiaries should check to see what the 
cost-sharing requirements are for other health coverage options. For example, one option may have much lower monthly 
premiums, but a much higher deductible and higher copayments. 

 

Are there other coverage options besides COBRA Continuation Coverage? Yes. Instead of enrolling in COBRA continuation 
coverage, there may be other coverage options for Qualified Beneficiaries through the Health Insurance Marketplace, Medicaid, or other 
group health plan coverage options (such as a spouse's plan) through what is called a "special enrollment period." Some of these options 
may cost less than COBRA continuation coverage. You can learn more about many of these options at www.healthcare.gov. 
 

5. What is the procedure for obtaining COBRA continuation coverage?  
 

The Plan has conditioned the availability of COBRA continuation coverage upon the timely election of such coverage. An election is 
timely if it is made during the election period. 
 

6. What is the election period and how long must it last?  
 

The election period is the time period within which the Qualified Beneficiary must elect COBRA continuation coverage under the 
Plan. The election period must begin no later than the date the Qualified Beneficiary would lose coverage on account of the Qualifying 
Event and ends 60 days after the later of the date the Qualified Beneficiary would lose coverage on account of the Qualifying Event or the 
date notice is provided to the Qualified Beneficiary of her or his right to elect COBRA continuation coverage. If coverage is not elected 
within the 60 day period, all rights to elect COBRA continuation coverage are forfeited. 
 

Note: If a covered Employee who has been terminated or experienced a reduction of hours qualifies for a trade readjustment allowance 
or alternative trade adjustment assistance under a federal law called the Trade Act of 2002, as extended by the Trade Preferences Extension 
Act of 2015, and the employee and his or her covered dependents have not elected COBRA coverage within the normal election period, a 
second opportunity to elect COBRA coverage will be made available for themselves and certain family members, but only within a limited 
period of 60 days or less and only during the six months immediately after their group health plan coverage ended. Any person who 
qualifies or thinks that he or she and/or his or her family members may qualify for assistance under this special provision should contact the 
Plan Administrator or its designee for further information about the special second election period. If continuation coverage is elected 
under this extension, it will not become effective prior to the beginning of this special second election period. 
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7. Is a covered Employee or Qualified Beneficiary responsible for informing the Plan Administrator of the occurrence of a 

Qualifying Event?  
 

The Plan will offer COBRA continuation coverage to Qualified Beneficiaries only after the Plan Administrator or its designee has 
been timely notified that a Qualifying Event has occurred. The Employer (if the Employer is not the Plan Administrator) will notify the 
Plan Administrator or its designee of the Qualifying Event within 30 days following the date coverage ends when the Qualifying Event is: 
 

(a) the end of employment or reduction of hours of employment, 
 

(b) death of the employee, 
 

(c) commencement of a proceeding in bankruptcy with respect to the Employer, or 
 

(d) entitlement of the employee to any part of Medicare. 
 

IMPORTANT: 

 

For the other Qualifying Events (divorce or legal separation of the employee and spouse or a dependent child's losing 

eligibility for coverage as a dependent child), you or someone on your behalf must notify the Plan Administrator or its designee in 

writing within 60 days after the Qualifying Event occurs, using the procedures specified below. If these procedures are not followed 

or if the notice is not provided in writing to the Plan Administrator or its designee during the 60-day notice period, any spouse or 

dependent child who loses coverage will not be offered the option to elect continuation coverage. You must send this notice to the 

Plan Administrator or its designee. 

 
NOTICE PROCEDURES: 

 
Any notice that you provide must be in writing. Oral notice, including notice by telephone, is not acceptable. You must mail, fax 

or hand-deliver your notice to the person, department or firm listed below, at the following address: 
 

Elm Creek Public Schools 
23 E Calkins Ave 

Elm Creek, Nebraska 68836 
 

If mailed, your notice must be postmarked no later than the last day of the required notice period. Any notice you provide must state: 
 

• the name of the plan or plans under which you lost or are losing coverage, 

• the name and address of the employee covered under the plan, 

• the name(s) and address(es) of the Qualified Beneficiary(ies), and 

• the Qualifying Event and the date it happened. 
 

If the Qualifying Event is a divorce or legal separation, your notice must include a copy of the divorce decree or the legal 

separation agreement. 
 

Be aware that there are other notice requirements in other contexts, for example, in order to qualify for a disability extension. 
 

Once the Plan Administrator or its designee receives timely notice that a Qualifying Event has occurred, COBRA continuation 
coverage will be offered to each of the qualified beneficiaries. Each Qualified Beneficiary will have an independent right to elect 
COBRA continuation coverage. Covered employees may elect COBRA continuation coverage for their spouses, and parents may elect 
COBRA continuation coverage on behalf of their children. For each Qualified Beneficiary who elects COBRA continuation coverage, 
COBRA continuation coverage will begin on the date that plan coverage would otherwise have been lost. If you or your spouse or 
dependent children do not elect continuation coverage within the 60-day election period described above, the right to elect continuation 
coverage will be lost. 
 

8. Is a waiver before the end of the election period effective to end a Qualified Beneficiary's election rights?  
 

If, during the election period, a Qualified Beneficiary waives COBRA continuation coverage, the waiver can be revoked at any time 
before the end of the election period. Revocation of the waiver is an election of COBRA continuation coverage. However, if a waiver is 
later revoked, coverage need not be provided retroactively (that is, from the date of the loss of coverage until the waiver is revoked). 
Waivers and revocations of waivers are considered made on the date they are sent to the Plan Administrator or its designee, as applicable. 
 

9. Is COBRA coverage available if a Qualified Beneficiary has other group health plan coverage or Medicare?  
 

Qualified Beneficiaries who are entitled to elect COBRA continuation coverage may do so even if they are covered under another 
group health plan or are entitled to Medicare benefits on or before the date on which COBRA is elected. However, a Qualified 
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Beneficiary's COBRA coverage will terminate automatically if, after electing COBRA, he or she becomes entitled to Medicare or becomes 
covered under other group health plan coverage. 
 

10. When may a Qualified Beneficiary's COBRA continuation coverage be terminated?  
 

During the election period, a Qualified Beneficiary may waive COBRA continuation coverage. Except for an interruption of coverage 
in connection with a waiver, COBRA continuation coverage that has been elected for a Qualified Beneficiary must extend for at least the 
period beginning on the date of the Qualifying Event and ending not before the earliest of the following dates: 
 

(a) The last day of the applicable maximum coverage period. 
 

(b) The first day for which Timely Payment is not made to the Plan with respect to the Qualified Beneficiary. 
 

(c) The date upon which the Employer ceases to provide any group health plan (including a successor plan) to any employee. 
 

(d) The date, after the date of the election, that the Qualified Beneficiary first becomes entitled to Medicare (either part A or part B, 
whichever occurs earlier). 

 
(e) In the case of a Qualified Beneficiary entitled to a disability extension, the later of: 

 
(1) (i) 29 months after the date of the Qualifying Event, or (ii) the first day of the month that is more than 30 days after the date 
of a final determination under Title II or XVI of the Social Security Act that the disabled Qualified Beneficiary whose disability 
resulted in the Qualified Beneficiary's entitlement to the disability extension is no longer disabled, whichever is earlier; or 

 
(2) the end of the maximum coverage period that applies to the Qualified Beneficiary without regard to the disability extension. 

 
The Plan can terminate for cause the coverage of a Qualified Beneficiary on the same basis that the Plan terminates for cause the 

coverage of similarly situated non-COBRA beneficiaries, for example, for the submission of a fraudulent claim. 
 

In the case of an individual who is not a Qualified Beneficiary and who is receiving coverage under the Plan solely because of the 
individual's relationship to a Qualified Beneficiary, if the Plan's obligation to make COBRA continuation coverage available to the 
Qualified Beneficiary ceases, the Plan is not obligated to make coverage available to the individual who is not a Qualified Beneficiary. 
 

11. What are the maximum coverage periods for COBRA continuation coverage?  
 

The maximum coverage periods are based on the type of the Qualifying Event and the status of the Qualified Beneficiary, as shown 
below. 
 

(a) In the case of a Qualifying Event that is a termination of employment or reduction of hours of employment, the maximum 
coverage period ends 18 months after the Qualifying Event if there is not a disability extension and 29 months after the Qualifying 
Event if there is a disability extension. 

 
(b) In the case of a covered Employee's enrollment in the Medicare program before experiencing a Qualifying Event that is a 
termination of employment or reduction of hours of employment, the maximum coverage period for Qualified Beneficiaries ends on 
the later of: 

 
(1) 36 months after the date the covered Employee becomes enrolled in the Medicare program. This extension does not apply to 
the covered Employee; or 

 
(2) 18 months (or 29 months, if there is a disability extension) after the date of the covered Employee's termination of 
employment or reduction of hours of employment. 

 
(c) In the case of a Qualified Beneficiary who is a child born to or placed for adoption with a covered Employee during a period of 
COBRA continuation coverage, the maximum coverage period is the maximum coverage period applicable to the Qualifying Event 
giving rise to the period of COBRA continuation coverage during which the child was born or placed for adoption. 

 
(d) In the case of any other Qualifying Event than that described above, the maximum coverage period ends 36 months after the 
Qualifying Event. 

 

12. Under what circumstances can the maximum coverage period be expanded?  
 

If a Qualifying Event that gives rise to an 18-month or 29-month maximum coverage period is followed, within that 18- or 29-month 
period, by a second Qualifying Event that gives rise to a 36-months maximum coverage period, the original period is expanded to 36 
months, but only for individuals who are Qualified Beneficiaries at the time of and with respect to both Qualifying Events. In no 
circumstance can the COBRA maximum coverage period be expanded to more than 36 months after the date of the first Qualifying Event. 
The Plan Administrator must be notified of the second qualifying event within 60 days of the second qualifying event. This notice must be 
sent to the Plan Administrator or its designee in accordance with the procedures above. 
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13. How does a Qualified Beneficiary become entitled to a disability extension?  
 

A disability extension will be granted if an individual (whether or not the covered Employee) who is a Qualified Beneficiary in 
connection with the Qualifying Event that is a termination or reduction of hours of a covered Employee's employment, is determined under 
Title II or XVI of the Social Security Act to have been disabled at any time during the first 60 days of COBRA continuation coverage. To 
qualify for the disability extension, the Qualified Beneficiary must also provide the Plan Administrator with notice of the disability 
determination on a date that is both within 60 days after the date of the determination and before the end of the original 18-month 
maximum coverage. This notice must be sent to the Plan Administrator or its designee in accordance with the procedures above. 
 

14. Does the Plan require payment for COBRA continuation coverage?  
 

For any period of COBRA continuation coverage under the Plan, Qualified Beneficiaries who elect COBRA continuation coverage 
may be required to pay up to 102% of the applicable premium and up to 150% of the applicable premium for any expanded period of 
COBRA continuation coverage covering a disabled Qualified Beneficiary due to a disability extension. Your Plan Administrator will 
inform you of the cost. The Plan will terminate a Qualified Beneficiary's COBRA continuation coverage as of the first day of any period for 
which timely payment is not made. 
 

15. Must the Plan allow payment for COBRA continuation coverage to be made in monthly installments?  
 

Yes. The Plan is also permitted to allow for payment at other intervals. 
 

16. What is Timely Payment for COBRA continuation coverage?  
 

Timely Payment means a payment made no later than 30 days after the first day of the coverage period. Payment that is made to the 
Plan by a later date is also considered Timely Payment if either under the terms of the Plan, covered Employees or Qualified Beneficiaries 
are allowed until that later date to pay for their coverage for the period or under the terms of an arrangement between the Employer and the 
entity that provides Plan benefits on the Employer's behalf, the Employer is allowed until that later date to pay for coverage of similarly 
situated non-COBRA beneficiaries for the period. 
 

Notwithstanding the above paragraph, the Plan does not require payment for any period of COBRA continuation coverage for a 
Qualified Beneficiary earlier than 45 days after the date on which the election of COBRA continuation coverage is made for that Qualified 
Beneficiary. Payment is considered made on the date on which it is postmarked to the Plan. 
 

If Timely Payment is made to the Plan in an amount that is not significantly less than the amount the Plan requires to be paid for a 
period of coverage, then the amount paid will be deemed to satisfy the Plan's requirement for the amount to be paid, unless the Plan notifies 
the Qualified Beneficiary of the amount of the deficiency and grants a reasonable period of time for payment of the deficiency to be made. 
A "reasonable period of time" is 30 days after the notice is provided. A shortfall in a Timely Payment is not significant if it is no greater 
than the lesser of $50 or 10% of the required amount. 
 
17. Must a Qualified Beneficiary be given the right to enroll in a conversion health plan at the end of the maximum coverage 

period for COBRA continuation coverage?   
 
If a Qualified Beneficiary's COBRA continuation coverage under a group health plan ends as a result of the expiration of the applicable 
maximum coverage period, the Plan will, during the 180-day period that ends on that expiration date, provide the Qualified Beneficiary 
with the option of enrolling under a conversion health plan if such an option is otherwise generally available to similarly situated non-
COBRA beneficiaries under the Plan. If such a conversion option is not otherwise generally available, it need not be made available to 
Qualified Beneficiaries. 
 

18. How is my participation in the Health Flexible Spending Account affected?  
 

You can elect to continue your participation in the Health Flexible Spending Account for the remainder of the Plan Year, subject to 
the following conditions. You may only continue to participate in the Health Flexible Spending Account if you have elected to contribute 
more money than you have taken out in claims. For example, if you elected to contribute an annual amount of $500 and, at the time you 
terminate employment, you have contributed $300 but only claimed $150, you may elect to continue coverage under the Health Flexible 
Spending Account. If you elect to continue coverage, then you would be able to continue to receive your health reimbursements up to the 
$500. However, you must continue to pay for the coverage, just as the money has been taken out of your paycheck, but on an after-tax 
basis. The Plan can also charge you an extra amount (as explained above for other health benefits) to provide this benefit. 
 
IF YOU HAVE QUESTIONS 

 
If you have questions about your COBRA continuation coverage, you should contact the Plan Administrator or its designee. For more 

information about your rights under ERISA, including COBRA, the Health Insurance Portability and Accountability Act (HIPAA), and 
other laws affecting group health plans, contact the nearest Regional or District Office of the U.S. Department of Labor's Employee 
Benefits Security Administration (EBSA). Addresses and phone numbers of Regional and District EBSA Offices are available through 
EBSA's website at www.dol.gov/ebsa. 
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KEEP YOUR PLAN ADMINISTRATOR INFORMED OF ADDRESS CHANGES 

 
In order to protect your family's rights, you should keep the Plan Administrator informed of any changes in the addresses of family 

members. You should also keep a copy, for your records, of any notices you send to the Plan Administrator or its designee. 
 

XI 

SUMMARY 

 
The money you earn is important to you and your family. You need it to pay your bills, enjoy recreational activities and save for the 

future. Our flexible benefits plan will help you keep more of the money you earn by lowering the amount of taxes you pay. The Plan is the 
result of our continuing efforts to find ways to help you get the most for your earnings. 
 

If you have any questions, please contact the Administrator. 
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